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Introduction

The 7Up2 project (“Advocacy and Capacity Building on Competition Policy and Law in Asia”) is being implemented by the CUTS Centre for Competition, Investment & Economic Regulation (C-CIER); with the support from the State Secretariat for Economic Affairs, Federal Department of Economic Affairs, Switzerland (SECO), the Swiss Competition Commission (COMCO) and the Department for International Development (DFID), UK, in partnership with local renowned institutes in 06 developing countries in Asia, viz. Bangladesh, Cambodia, India, Lao PDR, Nepal and Vietnam. 

The main objective of this project is to bring about developments in competition law and policy and implementation performance in project countries, viz. building up capacities of policymakers, law enforcers, civil society organisations, consumer groups, and other stakeholders concerned; advocating for the enactment of a competition legislation where absent and the effective implementation of any in place; to the ends of better economic governance and development in the integration and cooperation process. This requires the widespread participation of all national stakeholders so that the advocacy activities are popular and the awareness, knowledge and skills are enhanced throughout all sectors.

Therefore, a National Reference Group (NRG) has been formed in each project country, comprising of representatives of all relevant stakeholders (as mentioned above). Members of this NRG receive frequent updates from the project on project news, competition-related news in project countries, reference materials on the subject of competition for research and advocacy. They form a core group of interviewees for the perceptions surveys carried out in all project countries during the research phase of the project (which serve country report and advocacy document writing). A most important activity is their endorsing of the reports as well as advocacy documents prepared under the project, to give national ownership as well as validation to those outputs. For this purpose, two NRG meetings are to be organised in each project country as a national seminar during the project implementation process of the project.

The 1st NRG meeting in Vietnam was organised on the 4th of March 2005 by the country research partner institute, the Central Institute for Economic Management (CIEM), in collaboration with the country advocacy partner, the Vietnam Standards and Consumers Association (VINASTAS), and the Vietnam Competition Administration Department (VCAD), Ministry of Trade of Vietnam.

Summary

The meeting was attended by 78 local participants, in addition to representatives from country partner institutes (CIEM, VINASTAS), the Project Coordination and Management Unit (PCMU) and SECO - the project donor agency.

The meeting was organised to seek comments as well as further contributions from the NRG members on the 1st main output of the project in Vietnam – a comprehensive report on the “Competition Scenario in Vietnam”.

The project was introduced to all the NRG members at the beginning of the meeting in a detailed manner by the Project Coordinator, Ms. Alice Pham, with acknowledgement to the support of the donor agencies, the Project Advisory Committee (PAC) and other experts/advisors. 

In accordance with the structure of the report, four presentations were made during the meeting on:

(1) Competition-related economic policies of Vietnam and anti-competitive practices in Vietnam;

(2) Market structure and regulatory framework in some selected sectors in Vietnam;

(3) Competition and consumer protection in Vietnam; and

(4) The Competition Law 2004 of Vietnam and structure of the Vietnam Competition Administration Department.

The participants pro-actively took part in the discussions. Many valued comments were made and acknowledged.

The meeting concluded with thanks and acknowledgment of the organisers to all participants for their contribution. The upcoming future plan of the project in Vietnam was explained, so that the participants can contribute more pro-actively in the process.

The Proceedings

1. Competition-related economic policies of Vietnam and anti-competitive practices in the country                

Mr. Hoang Van Thanh, Deputy Director of the Macroeconomic Policy Department, CIEM, who is also the Country Researcher of the project in Vietnam presented the project findings on three broad issues: (1) Economic achievements, structure of the economy and other characteristics; (2) Economic policies of Vietnam and their implications on competition; and (3) Anti-competitive practices in Vietnam. Main points presented:

(a) The reform process in Vietnam was started in December 1986. However, it was not until 1989 that a degree of macroeconomic stability was achieved. Land reforms, the removal of inter-provincial trade barriers and state monopoly in trade, increased participation of the private sector in all economic activities, and relaxation of price control were the main causes behind a decade of high growth rates in 1990s. However, the GDP per capita is still low in comparison with other countries in the region.

The economic structure has shifted in the positive direction; the share of agriculture in GDP has reduced; the share of industry and services in GDP has increased.

(b) Economic Policies: Main features and implications on competition

· Industrial policy: (1) Though the participation of the private sector into the economy has been legalised and encouraged by the State; their position and role in the economy has been greatly improved, the state sector still receives more favourable treatment (both by policy and in practice). Notwithstanding, the competitiveness level as well as contribution of the state sector to the Vietnam economy cannot be compared to that of the private sector. This has led to uneven competition ground between the two sectors, as well as has constituted impediments to market development. (2) Vietnam industrial policy focuses on some specific sectors, such as electricity, machinery, car assembly, textile and clothing, etc… (“target industries”). Other target sectors include those capital-intensive and import-substituting industries. This type of industrial policy, though essentially aimed at promoting domestic industrial production, discriminated against foreign competitors and was somewhat counterproductive to trade liberalisation efforts. It also transferred all the costs to the consumers ultimately. (3) The establishment of many State-owned conglomerates in various strategic industries during the 1990s have created a non-competitive situation in which the private sector, and the small and medium-sized enterprises (SMEs) in particular are in the weaker side.      

· Trade policy: Trade policy of Vietnam has been greatly liberalised after the Doi Moi (Reform) period started. For example; use of NTBs has been gradually eliminated; quantitative restrictions remain on only around 20 imported products; garment export quotas were distributed on the basis of competitive bidding. Main features of Vietnam’s trade regime are identified by frequent changes in tariff rates; moderate average tariff rate, but highly complex structure with many different rates and high degree of dispersion; cascading structure of tariff rates leading to excessively high protection levels for specific industries; widespread smuggling of goods with excessively high tariff rates. ( Trade policy still discriminates against foreign goods. However, this type of policy is effective in protecting domestically produced goods. Many Vietnamese products now can compete for customers against foreign products, which used to be imported into Vietnam in large quantity.

· Investment policy: There are many shortcomings in Vietnam investment policy, which need to be worked upon. There remain discriminations between the private and the state sector, as well as between domestic investors and foreign investors. 

· Privatisation and SOEs reform: Privatisation (known in Vietnam as ‘equitisation”, a form of partial privatisation, i.e. the State still reserves a certain degree of ownership and control in privatised assets) and SOEs reforms in Vietnam are meant to restructure the state sector, create a vibrant private sector, create a level playing field for enterprises of all types of ownership, and develop public-private partnership.

· Government procurement policy: Prior to 1994, Vietnam had no comprehensive, open competitive bidding regulations. The process of establishing a modern procurement framework for public expenditure in Vietnam, based on the principles of competitive bidding, began after the first procurement review in 1994. However, there remain many shortcomings in the current legislations, as well as in the latest Draft Ordinance on Procurement, especially the implications on competition of such policy have not been dealt with properly. Besides, the Draft Ordinance has not provided clearly for anti-competitive practices during the bidding process.

Overall, in Vietnam, competition has been recognised and upheld as having a significant role in promoting economic development. However, there are still many areas in the economic policy regime of the country that need to be improved so that competition can really boom, without having negative effects in the long term.                                     

(c) Anti-competitive practices: There exist many anti-competitive practices in the Vietnam market. Many have been reported by the local media, though there has not been any effort put them in a systematic manner. The reportings have generated considerable attention as well as awareness from the public. However, due to the absence of a competition legislation until the recent time in Vietnam, those practices have been regulated under many other laws and regulations and not at the just and necessary level of scrutiny. Many cases have escaped legal punishment by the State, and continue to be undertaken, harming the society as well as the overall economy.

The presentator mentioned some main practices, which, in his opinion and findings, are quite prevalent in Vietnam, such as tied selling, exclusive dealing, refusal to deal, resale price maintenance, discriminatory pricing, predatory pricing, price fixing, output restrictions, and bid rigging. He also quoted practical examples in Vietnam to illustrate the definition of those anti-competitive practices quoted.                       

Main comments on the presentation by participants:

(i) It was appreciated that the work done on the economic policy regime of Vietnam and their implications on competition is big in size and complex in nature; and that the researchers must have put a great deal of efforts into it. However, the Report should also look into the effect of Vietnam’s integration into the world economy (e.g. the country’s accession to ASEAN, APEC, and in the near future the WTO, its BTA with the US, etc) on competition; examine the institutional changes (e.g. MFN, relaxation of exchange control, policy on the right/freedom to engage in various economic activities, the demonopolisation policy) as well as Vietnam’s commitment to open up the domestic market and their implications on competition.   

(ii) Anticompetitive practices have not been addressed by any systemised and comprehensive research or study before. There remain many conceptual problems regarding these practices, which means some of them would be able to escape the notice of the public, while most of them escaped the scrutiny of the law, or was regulated only indirectly under other laws and regulations. In the meantime, the consumers bear most of the cost, and market and enterprise development is hampered. The situation pointed to the need to have more research in this area, especially specific and evidenced research. 

As regard the presentation, there are doubts whether the practices quoted are anti-competitive by nature, or if they really are, whether the evidence discovered and collected so far is enough to bring them to justice and make the violators pay?

(iii) There was very little evidence-seeking research during the process of drafting the competition law in Vietnam. Though public opinion and contribution was sought during this process, there are still many shortcomings and compromises in the law. This research should be a good start and should meet some of the expectations for such research to fill up the gaps. For example; as regards the anticompetitive practices in this research volume; in addition to definition, characteristics (how to recognise them) and illustrative examples, there should be comparisons between those practices as against specific provisions of the law (and not only anti-competitive practices, but abuses of dominant position, anticompetitive concentration activities and unfair trade practices should also be analysed and compared against the Law). This will help in clearly pointing out the shortcomings of the law, as well as help in the future drafting of the implementation regulations, which will back up the law. 

This point was particularly echoed by many participants, and indeed become almost a unanimous recommendation of the meeting.     

(iv) Many scandals have been uncovered recently, revealing that the anti-competitive practices, or abuses regulated by the newly-passed Competition Law are still inadequate; for example, the problem of abusing monopolistic power in the distribution system (recently in the steel and pharmaceutical sectors) in order to raise prices to an exorbitant level. Some participants reasoned that this is because the law was drafted mainly though importing other countries’ legislations. In light of the research under the project, it was recognised that there should be more evidenced research, so as to give substantive recommendations for revision of the law and other relevant legal provisions. The revision may not happen until after another 5 or 10 years but the process should be ready beforehand for national debates. Many participants offered to provide the researchers with more information on the current anticompetitive practices in the Vietnam market.

(v) Refusal to deal, for example, is one of those anti-competitive practices, which should have been but indeed were not regulated under the Competition Law 2004 of Vietnam. There have been serious cases on refusal to deal in Vietnam, such as the issues of access to seaport facilities in Vietnam, the establishment of a national ATM system, etc. Participants upheld this as a rather grave violation and should be dealt with appropriately. However, since this practice remains complex and new to Vietnam, there should be some research and awareness raising on how to identify this practice and how to deal with similar cases when they arise. Other anticompetitive practices which were regarded as seriously violating consumers’ rights and distorting the competitive environment include price-fixing cartel and collusive tendering.

(vi) The insurance industry is another sector quoted by many participants as “sensitive”, where a lot of anti-competitive practices are happening and being tolerated. For example, abuse of dominance, or cheating customers by providing misleading information, etc is very prevalent in this industry.                

2. Market structure and regulatory policies in some selected sectors in Vietnam

The presentation was made by Mr. Pham Hoang Ha, Researcher of the Macroeconomic Policies Department, CIEM on three sectors in Vietnam: electricity, telecommunications and banking.

These sectors were previously reserved for State monopoly. At present, together with the reform process and Vietnam’s commitment to open up the domestic markets (to both domestic and foreign private investors), competition has been gradually introduced in all, yielding encouraging benefits to the economy and consumers. Regulatory mechanisms are also being introduced in each sector, on licensing, pricing, interconnection, transactions, etc. Recent developments include the Electricity Law of 2004, the Ordinance on Post and Telecommunications 2002, and the Law on Credit Institutions 1997 (amended in 2004).

The presentation introduced the market structure in each sector, naming the big players and their market shares. Indices to assess the competitive/concentration levels of the market like HHI, CR3/5/10 were used and introduced. Specific aspects of each sector were also dealt with, for example, the multi-layered electricity markets (generation, transmission and distribution) and their operations, interconnection in telecommunications, interest and exchange rate policies in the market for financial services. Various regulatory policies were also analysed, to give a comprehensive view of the competition scenario in each sectors.

Main comments on the presentation by participants:

(i) In each of the sectors presented, the issue of consumer protection should also be dealt with, in addition to market structure and regulatory framework. Many participants shared their recent unpleasant experiences during the New Year period. For example the decision to adjust electricity tariff by EVN was repeatedly postponed, the Vinaphone network (owned by the incumbent VNPT) was constantly jammed. 

(ii) In addition to dealing with competition issues in the service and utilities sector, the report should also focus on some key manufacturing industries. This will not only be useful for the implementation of the competition law in the future, but will also help enterprises to have a bird’s view of the market structure and competition scenario in those industries as well, helping them to plan and develop their business.
3. Competition policy and law and consumer protection in Vietnam

The presentation, made by Mr. Do Gia Phan, Vice President of the Vietnam Standards and Consumer Association (VINASTAS), mainly delved into the theoretical linkages between competition and consumer protection. For example, the main objective of competition policy and law is to preserve and promote competition as a means to ensure efficient allocation of resources in an economy, resulting in: (i) the best possible choice of quality, (ii) the lowest possible prices, and (iii) adequate supplies to consumers. Obviously maximising of consumer welfare becomes a predominant concern. 

The presentation touched upon some issues relating to consumer protection related issues in Vietnam, viz. the Ordinance on Protection of Consumer's Rights 1999, the Competition Law 2004. Some serious consumer concerns in Vietnam relating to the competition law, such as unreasonably pricing, misleading information/advertisement, misleading or insufficient labelling, limited choice and low quality of goods in the market, uncontrollable promotional activities, pyramid selling, counterfeit products and fake goods, etc were mentioned, however, not analysed in-depth. 

Some comments on the presentation:

(i) Specific information on some real cases in Vietnam, information on consumers’ mass perceptions, awareness level and training needs is required in order to complete this part of the report.

(ii) The problem of coercive or unfair contracting with consumers should also be addressed.

4. The Competition Law 2004 of Vietnam - Vietnam Competition Administration Department (VCAD) and its organisational structure.

The presentation, made by Mr. Trinh Anh Tuan of the VCAD, started by introducing the Competition Law 2004 of Vietnam, which comprised of 6 chapters, and 123 articles. The Law was drafted with support from the OECD, UNDP, the United States, France, etc. It was the first legal document in Vietnam to be posted on the Internet (www.vnexpress.net) for comments and contributions by the public. The law was also among the first of its type, to include within the body of the law, the procedures for handling competition cases.

Mr. Tuan also introduced broadly the content of the Law provisions: how it defined anticompetitive practices, or act of unhealthy competition, dominance and abuse of dominance, market share threshold and other attributes to define dominance and monopoly, how the law deal with economic concentration activities, etc.

The Vietnam Competition Administration Department (VCAD) was established in March 2004 as a statutory body directly under the Ministry of Trade of Vietnam, pursuant to the ‘Decree No. 29/2004/ND-CP of the Government on the functions, tasks, powers and organisational structure of the Ministry of Trade’. In addition to administering the Competition Law 2004 of Vietnam (which will come into effect since July 2005), VCAD is expected to be in charge of implementing other four Ordinances on Antidumping (2004), Safeguard (2002), Subsidies and Countervailing Measures and Consumer Protection.

The VCAD is currently working on drafting the implementation regulations for the Law, building its manpower and capacity, as well as its relationship with other regulatory bodies in Vietnam.

Main questions on the presentation:

(i) The legality of the VCAD as the Competition Authority of Vietnam under the Law was questioned by many participants. This is due to the fact that the Law will become effective only from July 2005, but the VCAD seems to have been working since 2004, even before the Law was adopted???

(ii) The basis for the threshold of 30% market share in the Law came from where? Any base research? This question was linked to the issue of promoting corporations of international competitiveness in industrial policy vs. checking concentration of economic power in competition law. Was the threshold fixed with a view to this issue? And what is the approach of the Law as well as the implementing agencies to deal with it?               

5. Other comments

In addition to the above presentations and comments, the participants also made some general comments as regards the methodology of research and future activities of the project in Vietnam, etc. Most importantly, many participants felt that there should be more research activities of this type to back up awareness raising activities on competition issues in Vietnam, as well as to serve the appropriate application and effective implementation of the Competition Law. The participants also suggested that there should be some policy recommendations based on this situation analysis, which should be brought to the notice of the Government as well as the National Assembly for considerations. This point was responded and reassured by the PCMU representative on the future plan of the project in Vietnam (Country Advocacy Document, training activities to the consumers, the business, the media and the competition authority officials)  

Many competition concepts, which remain totally new and foreign to Vietnam, need to be worked upon, so as to find/make up corresponding wording in Vietnamese national language, so as to aid further research, advocacy and capacity building activities.

Written comments were also received from many participants after a participants’ perceptions survey. Many points were in line with the verbal comments made before that. Others include:

(1) In addition to situation analysis, the Report, or any other subsequent outputs of the project, should present/recommend some measures to break the monopoly and abuses of monopoly by SOEs in Vietnam and measures to promote competition in specific sectors. The recommendations should be those suitable/feasible in the Vietnamese context.

(2) Analysis of the Competition Law 2004 should include the scope of application of the law and those entities subject to the regulations of the law as well as comments on that. Besides, while many economic policies have been analysed to show their implications on competition, the implications of the Competition Law on other regulatory/sectoral/economic policies and institutions should also be analysed to provide the basis for recommending necessary changes in these policies.  

(3) In addition to the problem of State monopoly, the Report should also deal with the possibilities/problems of private monopolies and foreign monopolies in the economy after the economy is opened up, especially after the possible WTO accession.

(4) The Report is comprehensive. However, this is also the reason why many issues worthy of better attention have not been dealt with in detail. There should be some smaller works dealing with those specific and important competition issues, or some separate volumes dealing with some specific industries/sectors.

(5) In the analysis about the market structure and competition in some specific service and utilities sectors, the researchers should focus more on the monopolistic elements embedded in different parts of the value chain (Investment ( Manufacturing ( Distribution ( Consumption) to see the root of the problems.

(6) Officials from the Ministry of Agriculture and Rural Development recommended that competition issues within the agricultural sectors or fisheries should also be examined, especially in relations to the export/import phase. Recommendations in this direction are welcome.

(7) The issues of “natural monopoly” should also be examined in the Vietnamese context, which exist in many sectors, for example, the electricity sector. Some data in the electricity sector should be double-checked, for example, only 14/56 factories belonged to EVN???)

(8) The issue of SME development should also be dealt with.      

Some participants were still confused between competition issues and issues relating to competitivess. Some recommended that the theoretical linkages/interaction between State monopolies, private monopolies, competition and protection of consumers’ rights should also be examined. The interaction between the Competition Law and the Ordinance on Protection of Consumers’ Rights should also be looked at. 

There were also recommendations on training activities for government officials in relevant agencies, to help them understand the Competition Law and how to implement the Law.

All participants were interested to obtain the Vietnamese copy of the Report once it is finished. They rated the meeting as good, overall, though it may be better organised logistically. Some offered to provide more information upon request.           
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