Case summary
Two (02) private limited liability companies named Long Viet Co. and Truong Thinh Co. (Vietnam) are both producing and marketing one type of product.

Long Viet Co. produces products of such trade names as Climax and Superlite, both registered and protected under the law on trademarks of Vietnam, and produced in accordance with recognised quality control standards.

Truong Thinh Co. (Vietnam) produces products of such trade names as LiteMax, Sinder and BeatGain, all also registered and protected under the law on trademarks of Vietnam, and produced in accordance with recognised quality control standards.

Long Viet Co. alleged that Truong Thinh Co. (Vietnam) abused its dominant position to prevent market entry by new competitors, including Long Viet Co. This is an anticompetitive practice prohibited by Section 6, Article 13 of the Competition Law 2004 of Vietnam. In its complaint, Long Viet Co. presented some arguments and supporting evidence for its allegation as follows:

1. Regarding the conduct of the defendant (Truong Thinh Co (Vietnam)) preventing market entry by new competitors:

According to the claimant, the defendant had signed many monopolistic sales, advertising, promotional and marketing contracts for LiteMax, Sinder and BeatGain products with distributors. These contacts contain some details as follows:

+ The defendant will sponsor the distributors with a certain amount of money, depending on the business scale of the respective distributors.

+ In response, the distributors shall be obliged to make available all the favourable conditions to facilitate the defendant’s activities of selling, advertising, promoting and marketing LiteMax, Sinder and BeatGain products. Besides, the distributors had to make commitments not to sell, advertise, promote or market any other products of the same type.

However, the distributors are entitled to sell another two products named Nordicalite and BestStrive, though, except for selling, they cannot advertise, promote and market these products. Regarding this point, the claimant also noted that both of the two products Nordicalite and BestStrive belong to the middle range, while the products Climax, Superlite, LiteMax, Sinder and BeatGain are all categorised as of top range. Therefore, that the defendant allowed the distributors to sell Nordicalite and BestStrive would not create any negative effect on the defendant’s sales of LiteMax, Sinder and BeatGain.

+ These contracts are usually effective for one (01) year long, and can be extended upon written agreement between the defendant and the distributors. The contracts can be terminated before the one-year duration is over if both sides agree to do so in writing. However, if the early termination of contracts is provoked by the distributors, the distributors shall be obliged to return all the sponsorship money they have received from the defendant.

+ On the other hand, in contracts concluded recently, the defendant required all the distributors to commit to absolute confidentiality of all information regarding the contracts signed with the defendant, their contents as well as value.

+ According to the investigation conducted by the claimant, and the data collected by them on the relevant geographic market of this competition case, 35 percent of all Class-A distributors (of a sample investigative size of 1300 Class-A distributors), and 89 percent of all Class-B distributors (of a sample investigative size of 800 Class-B distributors) have signed such contracts with the defendant.

The claimant also provided supporting evidence such as the photocopies of some monopolistic contracts between the defendant and the distributors, and the results of their market research.

2. Regarding relevant markets

2.1. Relevant product market

In terms of prices, characteristics and practical use, among which prices are considered to be the most important criteria, for this type of product, the relevant product markets can be divided into three sub-sets: the market for top-range products, the market for middle-range products, and the market for low-range products 

In the market for top-range products, the final consumers are those with high and stable income, while the products are available nation-wide. The Climax and Superlite products of the claimant and the LiteMax, Sinder and BeatGain products of the defendant belong to this range.

According to the analysis by the claimant, the relevant product market for this case is the market for top-range products.

2.2. Relevant geographic market

According to the claimant, the relevant geographic market is the market from Quang Binh province to the Southern part of Vietnam. They argued that:

+ First, in terms of factory location and transportation cost, most of the manufacturing sites of this type of product are located in the South (Ho Chi Minh City and neighbouring provinces) and in the North (Hanoi and neighbouring provinces).

+ Secondly, the LiteMax, Sinder and BeatGain products are produced by 02 companies: (1) Truong Thinh Co. (Vietnam) (which is a joint-venture between the foreign company KingLite, who has 60% of stakes, and the Ho Chi Minh city-based South Sai Gon Commerce and Service Co, with 40% of stakes); and (2) the Hanoi-based North Hanoi Commerce and Service Co., which is a 4-year old, 100%-foreign owned company, set up by the KingLite Co. as a private limited company.

According to the documents provided by the claimant, it was the representative of the foreign KingLite Co. who stated that the Vietnam market is divided into two smaller sub-markets: one controlled by the Truong Thinh Co. (Vietnam), who operates in the Southern Vietnam market (from Quang Binh province southward); and the other controlled by the North Hanoi Commerce and Service Co., who operates in the Northern Vietnam market (from Ha Tinh province northward).

+ Thirdly, according to the claimant, all the promotional programmes for the LiteMax, Sinder and BeatGain products by the defendant and by the North Hanoi Commerce and Service Co. all confirmed that there are two markets: one from the Quang Binh province southward and one from the Ha Tinh province northward.                         

Based on the aforementioned analysis of the relevant product market and relevant geographic market, the claimant concluded that the relevant market in this case is the market for top-range products in all Southern Vietnam provinces, starting from Quang Binh.

3. Regarding the market share of the defendant on the relevant market

3.1. Regarding market share:


Regarding this, the claimant provided some information (with supporting evidence enclosed as relevant documents) as follows:


+ According to some reports, as well as research documents, the LiteMax, Sinder and BeatGain products (produced by both the defendant and the North Hanoi Commerce and Service Co.) account for around 85% of the market for top-range products all over Vietnam. 


+ Whereas, according to the data provided by the claimant, the LiteMax, Sinder and BeatGain products account for 96% of the total volume of products sold in Northern Vietnam provinces, 71% of that in Central provinces and 91% of that in Southern Vietnam provinces. If restricting the market to the region from Quang Binh province southward, the market share of the defendant is around 90%, a figure much higher than the market share of 30% as provided by the Competition Law of Vietnam to define a business as dominant.


Therefore, in accordance with Section1, Article 11 of the Competition Law of Vietnam, the claimant stated that the defendant holds a dominant position in the relevant market.


On the other hand, the claimant also opined that even if the relevant geographic market is defined as the whole of Vietnam, the above statement still holds, for the following reasons:


+ Based on the volume of the LiteMax, Sinder and BeatGain products produced by the defendant sold in all the regions of Vietnam, the market share of these products in the whole Vietnam market is approx. 80%.


+  As mentioned above, though the LiteMax, Sinder and BeatGain products are produced by the defendant and the North Hanoi Commerce and Service Co., these two companies are in fact controlled by the foreign company KingLite. This is because KingLite holds 60% of stakes in the defendant and 100% owns the North Hanoi Commerce and Service Co. The conduct of the defendant to sign monopolistic sale, advertising, promotional and marketing contracts with distributors for the LiteMax, Sinder and BeatGain products is aimed at preventing entry to the market for top-range products by new competitors who produce products in competition with the LiteMax, Sinder and BeatGain products. It is not meant to compete with the other LiteMax, Sinder and BeatGain products produced by the North Hanoi Commerce and Service Co, since these two companies can be considered as one. Therefore, according to the above data, the volume of products produced by these two companies account for about 85% of the whole Vietnam market. This is therefore considered as a case of dominant position held by a group of companies, and their combined market share is much higher than the threshold of 50% for 02-company combined market share provided by the Section 2, Article 11 of the Competition Law of Vietnam.

3.1. Regarding the capacity to substantially restrict competition in the relevant market:


Besides, the claimant also argued that, in addition to having a very high market share on the relevant market, the defendant is also capable of substantially restricting competition in the relevant market, specifically:


+ The defendant has a huge financial capacity, which enables them to constantly increase the operating capital to raise the productivity: The defendant was set up with a total capital amount of US$50mn. After ten (10) years, the total amount of capital invested has increased to US$100mn. Only four (04) years after that, their productivity has become saturated and the defendant has again added another US$150mn to their capital.


+ The parent company of the defendant is the foreign KingLite, who is also a very big company, with a capital reserve of more than US$800mn, a total proprietary value of US$1200mn, and a market capitalisation in 2004 of nearly US$2000mn. Therefore, the defendant has the very strong and abundant support in terms of financial resources and technology from its parent.


+ Technology and industrial property rights: LiteMax, Sinder and BeatGain are not only the three leading trademarks in Asia, but also hold a stable position in the world market. Therefore, the defendant has a lot of favourable conditions to do business in the Vietnam market.


+ The defendant has a widespread and strong distribution network after 15 years of doing business, in addition to the establishment and development of the North Hanoi Commerce and Service Co., which has contributed to the strengthening of this network.

4. Consequences of the abuse of dominant position by the defendant against the claimant’s market entry:


The Climax and SuperLite products of the claimant belong to the top range. They are produced by the claimant’s factory located in a Southern Vietnam province, and were officially marketed in December 2003. As per the criteria for defining relevant product market, the Climax and SuperLite products of the claimant belong to the same market as the LiteMax, Sinder and BeatGain of the defendant.


In the context that the consumers have become accustomed to the LiteMax, Sinder and BeatGain products of the defendant, the claimant has made great efforts to advertise for their Climax and SuperLite products on various media as well as though sponsoring several social, sport and cultural events, etc. In the year 2004, the claimant has spent around US$2mn to advertise and promote their products, and was ranked as one of the top ten most advertised in 2004.


However, advertisements by the claimant, as well as its other efforts to enter the market, have not brought back corresponding results. The total volume of products sold by the claimant in 2004 was only about 0.6% of the total volume of top-range products sold.


According to the claimant, the reason why all the advertising efforts of the claimant were not effective was because the consumer could not obtain Climax and SuperLite products despite the fact that they could hear about them and see these product advertisements. The defendant had already signed several monopolistic sale, advertising, promotional and marketing contracts with the distributors in the market and the claimant could not approach these distributors.


In face of this conduct of the defendant, the claimant has tried to establish its own distribution network, but this was not efficient due to the huge cost involved. The remaining distributors in the market, with whom the claimant can work, also asked for a lot of sponsorship money. And more often than not, these distributors could only sell a very little volume of products.         

5. Conclusion and the claimant’s claim              

Based on the aforementioned arguments, the claimant claimed that the defendant’s abuse of its dominant position through the monopolistic sale, advertising, promotional and marketing contracts with the distributors in the market for the LiteMax, Sinder and BeatGain products has adversely affected the market entry efforts of the claimant, as well as caused severe damage to the claimant, and violated the legitimate rights of the consumer.


The claimant claimed that such abuse of dominant position by the defendant amounts to a prohibited conduct as per the Section 6, Article 13 of the Competition Law of Vietnam. It requested the Competition Administration Department (VCAD), Ministry of Trade of the Socialist Republic of Vietnam to further investigate the case and pass the documents to the Competition Council for the latter’s consideration and decision.

