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Competition Scenario in Bangladesh

CHAPTER I

INTRODUCTION

I.1. Geographical Location

1. Bangladesh is a low-lying riverine country located between the foothills of the Himalayas and the Bay of Bengal. It is bounded by India to the north, east and west, by Myanmar to the southeast and by the Bay of Bengal to the south. The country is characterized by alluvial plains, which are dissected by numerous connecting rivers and streams, and the country is vulnerable to both flood and drought. The land is devoted mainly to agriculture due to its fertile alluvial soils. Hills rise only in the Chittagong region in the extreme southeast and in the northeastern region of Sylhet. The country is covered by lush vegetation, with bamboo and palm forests mixed with monsoonal forests while the areas of the south are covered with mangroves and hardwood forests.  Bangladesh has the highest population density of any country with an area of 147,570 Sq. Km and an estimated population of 135.2 million in 2004. Over 98 percent of the population are Bengalis while the remainder are commonly referred to as “Biharis”, non-Bengalis who migrated from eastern India in 1947, and other tribal groups, of which the largest are the Chakmas, Marmas, Tipperas and the Moros. Most of the tribal groups live in the Chittagong Hill Tracts while in the coastal areas there are also scattered communities of Arab, Dutch and Portuguese settlers. The official religion is Islam, with approximately 83 percent of the population being Sunni Muslims. Hindus account for 12 percent of the population and Buddhists, Christians and other religions constitute less than one of the population.. 

2. Bangladesh has achieved considerable success in controlling the population growth rate, which in FY 2003-04 stood at 1.5 percent. The male-female ratio stood at 104:100 in 2001. The literacy rate is around 62.6 percent. According to a labour force survey conducted in 1999/2000, the total civilian labour force in Bangladesh is 60.3 million, of which 37.5 million is male and 22.8 million is female.  The Labour Force survey reveals that 36.7 percent of the total labour force of the country is employed at the family level and 32.4 percent is self-employed. Only 13.3 percent are employed in the organized sector, while only 17.6 percent, are employed on daily basis. A large portion of the country’s labour is outside the organized sector. About 62 percent of the total employed labour force is employed in the agriculture sector.  The unemployment rate in the country is 3.3 percent.   

I.2. Structure of GDP

3. Bangladesh belongs to the group of least-developed countries (LDCs). The performance of the economy since the early 1990s is considered fairly good, with US$ 55.1 billion GDP in financial year 2003-04, compared to only US$ 26 billion in 1993-94. Substantial increases in GDP are the outcome of steady and fairly robust economic growth at an average annual rate of about 5.0% during the last decade (Table 1).  Per capita GDP has increased from US$ 224 in 1993-94 to US$ 421 in 2003-04, due to the country’s success in controlling population growth. However, the growth rate falls short of the estimated 7.0% growth rate needed for significantly reducing the poverty that afflicts one-third of Bangladeshis who live below the absolute poverty line.

Table 1: Major microeconomic indicators of Bangladesh
	Financial Year
	GDP Growth
	Inflation
	Investment             (% of GDP)
	Consumption            (% of GDP)
	Export Growth
	Import Growth

	
	
	
	Public
	Private
	Government
	Private
	
	

	1991-92
	5.04
	4.6
	7.0
	10.3
	4.5
	10.7
	16.5
	1.3 

	1992-93
	4.57
	2.7
	6.5
	11.5
	5.0
	82.7
	19.5
	15.8

	1993-94
	4.1
	3.3
	6.6
	11.8
	4.9
	82.0
	6.3
	2.9

	1994-95
	4.9
	8.9
	6.7
	12.4
	4.6
	82.2
	37.1
	39.2

	1995-96
	4.6
	6.7
	6.4
	13.6
	4.4
	80.9
	11.8
	19.1

	1996-97
	5.4
	3.4
	7.0
	13.7
	4.4
	79.7
	14.0
	3.0

	1997-98
	5.2
	8.7
	6.4
	15.3
	4.7
	77.9
	16.8
	5.1

	1998-99
	4.9
	7.1
	6.7
	15.5
	4.6
	77.7
	2.9
	6.5

	1999-2000
	5.9
	2.8
	7.4
	15.6
	4.6
	77.5
	8.0
	4.6

	2000-01
	5.3
	1.9
	7.2
	15.8
	4.5
	77.5
	12.4
	11.5

	2001-02
	4.4
	2.8
	6.4
	16.8
	5.0
	76.8
	-7.4
	-8.5

	2002-03
	5.3
	4.4
	6.2
	17.2
	5.4
	76.4
	9.4
	13.1

	2003-04
	5.5
	5.8
	6.1
	17.5
	5.4
	76.3
	13.3
	15.2


Source: Bangladesh Economic Review, 2004 

4.  A close look at sectoral contribution to the GDP shows decreasing role of agriculture in the country’s economic activities, the contribution of which stood at 22.8 percent of GDP in FY 2003-2004, down from 25.7 percent in 1995/96. However, agriculture still plays the most important role in the country’s employment, engaging more than 60 percent of total labour force. Service and manufacturing sectors should be given credit for the steady growth over the last decade, and their contributions to the GDP are increasing gradually. However, their contributions in employment are still low 
(Table 2). 

Table 2: Sector-wise contribution to GDP and employment

	Sector
	Contribution to GDP 
	Share in total employment 

	 
	FY 1995-96
	FY 2003-04
	FY 1995-96
	FY 2003-04

	Agriculture
	25.68
	22.83
	63.2
	62.3

	Mining
	1.05
	1.1
	
	0.7

	Manufacturing
	15.43
	16.25
	7.5
	7.4

	Service
	57.84
	59.82
	29.3
	29.6


Source: Compiled from Bangladesh Economic Review, 2001 and 2004 

5. Trends in investment in Bangladesh show a decline in public sector participation, compared to the private sector in the country’s economic activities. This is a clear reflection of government policy to gradually withdraw government intervention and encourage the private sector in all spheres of economic activity. The success of the government in this area is reflected in the share of private sector investment in GDP, which increased to 17.5 percent in 2003-04 from 10.3 percent in 1991-92.

6. Since 1990, successive governments have pursued a policy of trade liberalization to make the economy outward-oriented. As a result, growth rates of export and import have always been higher than GDP growth, and the trade-GDP ratio has increased from 20.1 percent to 31.2 percent during the period between 1991-92 and 2003-04.  A striking feature of Bangladesh’s trade is the robust performance of the export sector, which has registered double digit growth since 1990, except in FY 1993-94, 1998-99 and 2001-02, when export growth was subdued due mainly to natural calamities and the worldwide recession in 2001.   The readymade garments sector should be given the credit for such robust export performance, which constitutes more than 75 percent of the country’s total exports.  However, worker remittance from abroad also plays a very important role in stabilizing the country’s balance of payments position. It is noteworthy that while export earning from merchandise goods increased from US$ 2,383 million to US$ 7,603 million between 1992-93 and 2003-04, worker remittance increased from US$ 944 million to US$ 3, 372 million during the same period.  

I.3. Economic policies 

7. Bangladesh, like many other developing countries, has undergone a major shift in economic management and philosophy.  Upon independence in 1971, it embraced an economic ideology with a dominant role for the public sector. Most of the industries and service sectors were nationalized.  However, with a political change in 1975, there was a major change in economic thought. Bangladesh quickly undertook a major restructuring towards establishing a market economy, with the major thrust coming from the private sector.  Since the mid-1980s, the policy was turned towards opening the domestic market and making the economy outward oriented.   A number of measures, such as trade liberalization, privatization, opening up sectors for both domestic and foreign private investment, regulatory reforms, etc. have been undertaken for restructuring the economy.   It was hoped that, at one level, these measures and incentives would gradually increase the number of players and firms operating in the market and thus introduce competition, which can be an important development tool that goes a long way towards addressing the various inefficiencies that exist otherwise, lead to optimal utilization of scare resources, and help ensure fairness in how the system operates, benefiting both the producers as well as the consumers.  At another level, an added benefit of introducing competition in the domestic economy is that it would help the domestic producers meet the challenges of increased competition due to globalization.  Also, productivity gains due to these policy stimuli would help ensure the ensuing growth in the economy would be more sustainable.

A. Trade policy
8. Since the early 1990s the government of Bangladesh has been following an export-oriented growth strategy and progressively liberalizing its import regime to make the economy outward-oriented. At present, Bangladesh's trade regime is characterized by a large-scale simplification and liberalization of import and export regimes. 

9.  In liberalizing the import regime, Bangladesh first moved from a positive list approach to a negative list approach in the mid-1980s. Since then, only the products listed in the negative list were subject to import ban or restrictions. Import policy was further liberalized by reducing the import restrictions gradually.  As evident from Table 3, the number of import restrictions came down from 315 in 1989-90 to 122 in 1997-2002. Most of the import restrictions are now imposed on non-trade grounds.  In the most recent period the government has taken a drastic move to withdraw restrictions on the import of all textile products.  As of February 2005 there is no import restriction on textile products. At present, there are virtually no import restrictions on trade ground except in four cases, all of which will also be removed in 2009.  Along with liberalizing the trade regime, the Government also abolished the import licensing system several years ago in order to create a transparent and predictable import regime.

Table 3: Phased removal of quantitative restrictions, FY 1990-2002 

                 (Figures indicate the number of 4-digit HS Codes)
	Year
	Total
	Restricted for trade reasons
	Restricted for non-trade reasons

	 
	 
	Banned
	Restricted
	Mixed
	 

	1985-86
	478
	275
	138
	16
	49

	1986-87
	550
	252
	151
	86
	61

	1987-88
	529
	257
	133
	79
	60

	1988-89
	433
	165
	89
	101
	78

	1989-90
	315
	135
	66
	52
	62

	1990-91
	239
	93
	47
	39
	60

	1991-92
	193
	78
	34
	25
	56

	1992-93
	93
	13
	12
	14
	54

	1993-94
	109
	7
	19
	14
	69

	1993-95
	114
	5
	6
	12
	92

	1995-97
	120
	5
	6
	16
	93

	1997-2002
	122
	5
	6
	16
	95

	2003-2006
	45
	2
	2
	 
	40


Source: Import Policy Order for various years


10. Liberalization of the import policy regime was also followed by the process of reduction of import tariffs since the early 1990s.  The tariff regime has been simplified through abolishing multiple rates on same products.  The tariff policy has been streamlined by reducing the number of tariff slabs, as well as the rate of import tariffs.   Since 1992-93 customs tariffs have been brought down drastically, in order to promote competition in the internal market.   As evident from Table 4, the maximum tariff rate has been brought down from 300 percent in 1992-93 to 25 percent in 2004-05, while the number of tariff bands has been reduced to just 4 in 2004-2005 from 15 in 1992-93.

Table 4: Tariff structure in Bangladesh, 1992-93 – 2002-2003

	Fiscal Year
	Number of Tariff Bands
	Maximum Rate

	1992-93
	15
	300.0%

	1993-94
	12
	300.0%

	1994-95
	6
	60.0%

	1995-96
	7
	50.0%

	1996-97
	7
	45.0%

	1997-98
	7
	42.5%

	1998-99
	7
	40.0%

	1999-00
	5
	37.5%

	2000-01
	5
	37.5%

	2001-02
	5
	37.5%

	2002-03
	5
	32.5%

	2003-04
	5
	30.0%

	2004-05
	4
	25.0%


Source: Bangladesh Customs Tariff for various years

11. While liberalizing the import regime, the Government also introduced the Customs Act in 1995 in order to protect local industry from dumped and subsidized imports. Respective rules were enacted in 1996. The Bangladesh Tariff Commission has been given the authority to investigate matters related to dumping and subsidy, and to recommend Government action for remedial measures. As of now, no investigation has been initiated, either on dumping or on subsidy, and no duties have been imposed on any imports. There is also provision in the Customs Act to protect domestic industry from unforeseen increase of imports. However, no rules have been put in place as of now.        

12. The foreign exchange market has also been liberalized. The Bangladesh taka has been made convertable, with respect to current international payments and transfers. Consequently, individuals and firms resident in Bangladesh may now conduct all foreign exchange transactions, including those related to trade and investment, directly through commercial banks in Bangladesh authorized to deal in foreign exchange.

B. Industrial Policy
13. Since mid-1980s, the investment regime in Bangladesh has been gradually deregulated.  While telecommunication, power generation, distribution, transmission and distribution of electricity and air transport and railways were kept exclusively reserved for public sector, in the industrial policy of 1986, these restrictions were gradually withdrawn.  As of now, investment is allowed in all sectors, except for the four sectors, namely arms and ammunition and sensitive defense equipment, security printing and minting, atomic energy and forest plantation and mechanized extraction within the bound of reserve forests, which are exclusively reserved for the public sector. In order to encourage investment, the provision of obtaining prior clearance for setting up new industries was abolished in 1991. However, at present, prior clearance is required for setting up readymade garment units, banks, insurance companies, and other financial institutions. Since 1999, the Government has permitted the private sector to set up export processing zones and industrial parks.

C. Foreign Direct Investment Regime 

14. The Foreign Private Investment (Promotion and Protection) Act, 1980 governs the legal framework for foreign investments in Bangladesh, providing for non-discriminatory treatment between local and foreign investments, protection of foreign investment from expropriation by the State, and ensuring repatriation of profits and the proceeds from sales of shares.  Foreign Direct Investment (FDI) is registered through the Board of Investment (BOI).  The FDI registration procedure facilitates not only the acquisition of legal status, but also entry to the support and incentives provided for FDI.  BOI’s one-stop service provides free investment counseling, utility service connections, solution of problems in case of any difficulties that may arise in the clearing of imported machinery under a concessional rate of import duty, and obtaining bonded warehouse licenses
.

15. Foreign investors or companies may obtain full working capital loans from local banks.  The terms of such loans are determined on the basis of bank-client relationships.  Also, there is no general local content requirement for foreign investment in Bangladesh.  Industries are free to use raw materials procured locally or from outside the country at competitive prices
.

16. Holidays from corporation tax are available to foreign investors for five to seven years.  The government provides accelerated depreciation allowance to those industrial undertakings that do not enjoy the tax holiday facility.  To promote exports through local and foreign investment for 100 percent export-oriented industries, no import duty is charged for importing capital machinery and spares
.

17. Bangladeshi law provides for non-discriminatory treatment between foreign and local investment, protection of foreign investment from expropriation by the state, and for ensured repatriation of proceeds from the sale of shares and profits.  There are no restrictions on the repatriation of profits or dividends from either direct or portfolio investment or the repatriation of assets when winding up the investment.  Foreign companies must follow the national company law procedures when winding up
.

18. If a foreign investor is subject to a legal measure that has the effect of expropriation, adequate compensation will be paid which could be freely repatriated.  Risks of expropriation are, however, almost nil, as the country avowedly follows the principle of the free-market economy
.

19. Foreign investment is open and encouraged in all activities in Bangladesh, with the exception of the four industrial sectors exclusively reserved for the public sector, with no limitation pertaining to equity participation by foreign investors.  However, foreign direct investment is discouraged in the readymade garments industry, bank, insurance companies, and other financial institutions.

20. Among the countries in South Asia, Bangladesh offers perhaps the most liberal FDI regime, with no prior approval requirements or limits on the equity participation or restrictions on acquisition or repatriation of profits and income. However, analysis of the trends of FDI into Bangladesh reveals that the country enjoys a very low level of investment when compared to other countries in South Asia.  The FDI inflows are largely concentrated into a few select sectors, with import content in terms of capital machinery, and much less in terms of cash inflows, leading one to question the sustainability of FDI inflows.

21. Despite a well articulated policy and a host of incentives, FDI into Bangladesh on a per capita basis remains the lowest in the region.  Various investment climate issues exist that serve as impediments to investment.  According to a Dhaka Chamber of Commerce and Industry (DCCI) economic policy paper on FDI, a key concern includes perceptions of foreign investors regarding the creditability of the policy document because of a weak mechanism for enforcement of the policy, poor governance, and an absence of effective legal instruments necessary to enforce the stated policy.  While the investment policy is updated periodically, the relevant Acts have remained static.

D. Privatization Policy

22. In Bangladesh, public enterprise reforms involve mainly denationalization and/or privatization.  By 1975, the Government began to reverse the policy of nationalization, in place since independence in 1971, and gradually encouraged the private sector to participate in all economic activities.  At the same time, the Government began the process of transferring the industries which were nationalized in 1972 to private entrepreneurs, including the former owners.  During the period 1976-1992, about 500 State-Owned Enterprises (SOEs) were sold or returned to their former owners.  The government later established the Privatization Board in 1993, and entrusted it with the overall responsibility for privatizing selected SOEs that were identified for privatization.  A Privatization Law was enacted in July 2000 and the Privatization Board was reconstituted as the Privatization Commission.  The process has evolved through many ups and downs. During 1993-95, the Board was able to privatize only 12 mills.  Eight more enterprises were privatized between 1996-2000.  The government handed over nine textile mills to the workers, employees and management of the concerned mills as a new form of privatization.  Moreover, a decision to off-load the shares of nine public limited companies has been taken. However, progress on privatization has been slow and difficult for political reasons involving the general public, and trade unions.

23. According to a DCCI-CIPE economic policy paper, SOEs still control 40 percent of industrial capital and are estimated to account for 25 percent of gross capital formation.  However, the contribution of SOEs to the GDP is rather limited.  The continuing and still amounting losses of SOEs continue to adversely plague the Bangladesh economy, placing severe pressure on the budget and the banking system.  Gross losses of SOEs during the period FY 1991-2001 averaged Taka 15.5 million annually, while annual net losses averaged Taka 9.6 billion.  The SOE deficit financed outside the Annual Development Program (ADP) increased by 0.2 percent of GDP in fiscal year (FY) 2000-2001.  While this did offset the effect of the reduction in central government deficit on consolidated fiscal deficit and its domestic financing, SOE losses increased as such over seven times between FY 1998-99 and FY 2000-01, from Taka 4.5 billion to Taka 33.1 billion.

24. The experience of SOE privatization in Bangladesh has been mixed.  According to discussants at a Center for Policy Dialogue (CPD) seminar on the same issue, “privatization had not led to either efficiency gains or growths, not did it address equity issues; rather the process has been accompanied by increasing unemployment and growing foreign dependence.”  Moreover, it was argued by some that instruments of privatization focus mainly on sale of SOE assets, but not on the entrepreneurial role of the private investors
.

25. Other pitfalls of privatization highlighted at the same CPD discussion include non-transparent sales, non-competitive sales, overly generous sales terms, and reduced competition.  Key required preconditions for privatization that have been overlooked in the process include: open markets, a transparent, competitive process, no new investment for restructuring before selling, the layoff of redundant workers, a strong small centralized body to sell, and prequalifying – but not restricting – bidders.  A serious issue of concern that was noted as an outcome of the privatization process in Bangladesh was the concentration of economic power in the hands of large diversified business groups
.  

26. On a positive note, the privatization that has taken place appears to be backed by political consensus. A track record for compensating workers has already been established.  However, the creditability of the government seems to be mixed, and a lack of political consensus may also account for slow progress in privatization.  Urgent and rapid action is necessary for reform, since many sectors still exist in the economy where the presence of SOEs creates distortions and inhibit the development of the private sector. 

E. Government Procurement Policy

27. Bangladesh's public sector procures about Tk 300 crore worth of goods, works and services a year.  The Department of Supply and Inspection, under the Ministry of Commerce, was until recently, designated as the country's centralized purchasing organization for the Government. This Department has been abolished recently. However, since 1977, individual government ministries/organizations have been allowed to purchase directly from suppliers, usually through public tenders. The revised 1998 Compilation of General Financial Rules lays down broad principles of public procurement. Until recently, there was no legislation governing government procurement. The Manual of Office Procedure (Purchase), 1977, described procedural rules and transparency requirements, and was usually followed by government ministries/organizations, as well as public sector enterprises. There was a PWD Code, which was also widely followed by most of the Procuring Entities for works. A substantial amount of procurement in Bangladesh occurs in the context of development projects, which are mostly financed by bilateral or multilateral donors.  In such cases, the procedure for procurement follows different guidelines as laid down by the donors.  In May 1992, the Economic Relations Division issued guidelines on (a) goods and works financed under project aid and (b) employment of consultants by the Government of Bangladesh. The use of multiple procurement guidelines and procedures made it difficult for the procurement officers to process procurement cases timely and efficiently.  

28. Against this backdrop, a single guideline under the Public Procurement Regulations 2003 was prepared and adopted in 2004, replacing all previous codes and manuals. As far as information is available, the 2003 Regulations is not a stand-alone document. As a follow up to the Regulations, a series of other supporting documents will be introduced, such as User Guides, Procedures, Standard Tender Documents for goods and works, and Standard Requests for Proposals for services and other related documents.  According to this regulation, all government procurements will be covered by this regulation, except in the case of conflicts with an obligation of the Government under or arising out of an agreement with multilateral, regional and bilateral development partners, which will be subject to the approval of the Cabinet division and IMED. The Central Procurement Technical Unit under IMED will be responsible for policy formulation, co-ordination, monitoring and improvement of the public procurement process in Bangladesh, while the head of a procuring entity will be given the responsibility of procuring goods and services in accordance with this regulation.  

29. The purpose of the Public Procurement Regulations, 2003, is to regulate procurement of goods, works and services for achieving the objectives of, among others, (a) optimizing efficiency in procurement, (b) promoting competition among tenderers, (c) promoting fairness in the procurement process, and (d) contributing to an improved business climate in the country. The regulations are intended to ensure that public procurement methods are conducted in a fair, transparent and non-discriminatory manner, thereby promoting economic and social development. 

30. The regulation stipulates that public procurement will be on the basis of fair and open competition, and tenderers shall not be excluded from the process of public procurement on grounds of nationality, race, or any other criterion. It also stipulates that no tenderers/suppliers shall engage in any corrupt, fraudulent, collusive, or coercive practice which may directly or indirectly influence the procurement proceedings, or affect the execution of a contract. 

31. The regulation stipulates open tendering methods for public procurement, but it also permits the use of restricted tendering method for goods, works and services of specialized nature, e.g., when these are available from a limited number of suppliers, and/or when the time and cost required to receive, examine and evaluate a large number of tenders would be disproportionate to the value of the goods, works or services to be procured. 

32. A procuring entity may use a direct procurement method when, for technical reasons, the goods, works or services can be supplied or provided by only one tenderer and/or for projects with poverty alleviation objectives, where direct contracting with the community is prescribed in the project document.

33. In order to ensure fair competition among tenderers, the regulations require all invitations to tender to be advertised in at least one Bengali newspaper and one English language newspaper, both of which have wide daily circulation in the country.

34. Open Tendering with International Competition.  When, in the absence of domestic capacity, effective competition cannot be obtained unless special efforts are made to attract international competition, the invitation to tender shall be placed in an English language newspaper of sufficient circulation to attract foreign competition. In addition, a procuring entity may transmit such invitations to embassies and trade representatives of potential supplier countries. The time allowed for submission of tenders shall be sufficient for the invitation to reach international tenderers, and for enabling them to prepare and submit tenders, but in no case less than 42 days. Technical specifications shall be based on international standards or standards widely used in international trade.

F. Labour Policy 

35. In Bangladesh 44 labour laws are in place to regulate and ensure the efficient clearing of the labour markets. Broadly, these laws relate to (a) wages and employment, (b) trade union and industrial disputes, (c) working environment, and (d) labour administration and related matters. The main labour laws are:

· Workmen’s Compensation Act, 1923 

· Payment of Wages Act, 1936 

· Maternity Benefit Act, 1936 

· The Employers Liability Act, 1938

· The Employment of Children Act, 1938

· The Fatal Accident Act, 1955

· The Minimum Wages Ordinance, 1961

· Tea Plantation Labour Ordinance, 1962

· Employment of Labour (Standing Orders) Act, 1965 

· Shops & Establishments Act, 1965 

· Factories Act, 1965 

· Industrial Relations Ordinance, 1969

The Industrial Relations Ordinance, 1969, provides freedom of association to registered trade unions. 

36. A World Bank analysis of employment patterns and determinants of labor market returns in Bangladesh reveal that the private sector is the main source of employment, where formal activities have been growing in importance over the past decade.  Participation by women in the labour force has increased significantly from 14 percent in 1990-91 to 23 percent in 1999-2000.  Although the agriculture sector continues to be the main employer, non-farm employment offers significant premium relative to agricultural daily-wage work.  According to the same World Bank report, location has a significant effect on wages and, more importantly, despite the limited role the government plays as a direct employer, “public sector jobs pay an extremely high wage premium”, particularly at the mid and lower level of government functionaries.  This premium may contribute to a slight distortion in the labor market amongst young educated men. The World Bank suggests that “job queuing” for government jobs leads to a higher rate of unemployment for young educated men compared to the overall population.  Labor markets in the country offer significant returns on higher education, 8% per year of education to women, and 5% per year of education to men.  This is a positive indicator of the fact that the labour market rewards more qualified workers.

37. The Government maintains district quotas, in addition to merit, in employment in public sector and government services, and provides employment to fewer than 5 percent of the labour force.  In the public sector, wages and fringe benefits of the workers are determined by the government, on the recommendation of the National Wages Commission that is established from time to time. In the private sector, the wages and fringe benefits of the workers and employees are determined through individual and collective bargaining processes.  Also, the government sets the minimum wage of workers in the private sector.

38. In view of the growing importance of worker remittances, successive governments have undertaken several measures to expand opportunities for overseas employment. Currently, there are no restrictions on the outflow of any professional and non-professional workers from the country. Vocational training institutes across the country are set up to produce skilled manpower, both for domestic and overseas employment.  

39. Recognizing the fact that a disciplined, organized, trained and educated youth community can make significant contribution to the development process, the Ministry of Youth and Sports and the Department of Youth Development have been established with the responsibility of providing unified direction and coordination to the youth development process.  Recently, this department has been imparting training on livestock management techniques and skills, which has resulted in a flourish of various livestock enterprises throughout the country, and rise of new subsectors, such as poultry, fisheries and dairy farms. 

G. Competition Policy

40. The Ministry of Commerce is entrusted with the authority to oversee monopoly practices in Bangladesh under the Rules of Business. However, there is as yet no clearly spelt out competition policy or law in Bangladesh. Apparently, an ordinance called "Monopolies and Restrictive Trade Practices (Control and Prevention) Ordinance", promulgated in 1970, is still valid in Bangladesh, as it has not been abrogated. However, it has no demonstrated effect in Bangladesh. The text of the Ordinance is appended to this report.

The understanding of competition and demand for such a law or policy in Bangladesh is quite low.  The absence of a functional competition policy and the apparent low demand for such a policy can be explained by examining the three key stakeholders in the process: the business community, the policy makers and the consumers.  First, the private sector, having experienced rebirth following privatization and trade liberalizations, is still evolving and maturing.  Second, the role of the government over the decades has also been evolving from that of a regulator, to that of a catalyst, to that of a facilitator.  Third, the consumers, a majority of whom are below the poverty line, are hardly in a position to exercise their rights.  

While the government has not been an effective facilitator in the process, sadly, neither of the other two stakeholders have developed the sophistication to realize the benefits to them and the market from an effective competition policy.  Had an effective competitive regime and policy been in place to complement the policy reforms undertaken by the government, the development goals and objectives of such measures would have materialized as was hoped and desired.

CHAPTER II

NATURE OF MARKET/COMPETITION

II.1 Agriculture

41. Agriculture remains the mainstay of Bangladesh’s economy, contributing about 23 percent of the country’s GDP and employing about 62 percent of the labor force.  Agricultural production is dominated by crops, with rice covering about 75 percent of cultivated land and contributing 14 percent to the GDP.  Fisheries contribute 6 percent of the GDP, and inland culture fisheries (shrimps and pond fisheries) provide an important source of export earnings.  

42. Despite a large population, Bangladesh is self-sufficient in food.  Inputs markets reform, revised import and tax policies and strategic partnerships with NGOs have played a significant role in developing this sector.  Bangladesh is among the few developing countries that have considerably liberalized seed policy.  Since the mid ‘80s, the private sector has been allowed to import seed.  The Seed Act has been revised periodically over the last decade to facilitate and ease the import of various varieties of seed of crops and vegetables.  

43. The fertilizer market was liberalized starting in the early ‘80s, and all aspects of the fertilizer marketing were placed in the private sector.  The production of urea and the pricing of urea at the factory gate, however, is in the public domain.  According to a World Bank study, subsidies on urea distribution amount to almost Tk 7 billion annually, and the brunt of this subsidy is borne by the gas sector.  Maintaining the gas subsidy to public sector urea factories prevents private sector entry in urea production.  This entry, as well as private sector imports, is further blocked by the Government’s maintaining an administered price lower than the factory production cost or import price. 

44. Along with liberalization of input markets, various fiscal measures are in place to facilitate the production process.  Notably, withdrawal of restrictions on the imports of irrigation equipments and pumping installations in the late ‘80s induced fast expansion of irrigated areas and eased the dependence of farmers on public irrigation facilities.  Further, the elimination of duties on power tillers and engines in 1989 was instrumental in increasing their use, while the reduction in duties on equipment and raw materials for food processing helped develop the nonagricultural rural sector. 

45. Access to credit and social services challenges to the rural population has been largely resolved through partnerships with various NGOs.  Micro-credit programs delivered by the government and NGOs have been successful in providing credit to millions of rural poor from whom the formal credit lending institutions shy away.     

46. Production in agriculture is carried out by a large number of small farmers. Hence they have no influence in the agriculture market.  Demand and stable prices of agricultural products are essentially determined by the availability of products at the time of harvest. However, during the harvesting period, the Ministry of Food, or its sponsored organizations, procure foodgrains – rice and wheat – directly from the farmers at a price annually fixed by the government.   This procurement is not compulsory and does not cover the entire production of rice and wheat. In effect, the middlemen, who procure the foodgrains from farmers and sell them in market, are the price makers. However, procurement by the government stabilizes the price of foodgrains at farmer level and helps the farmers get a fair price for their products.  On the other hand, the sale by the government of foodgrains during lean seasons seems to restrict the upward trend in price of foodgrains especially for the distressed people of the society.  The public sector is the largest buyer of sugar cane and jute, since the related industry is dominated by the public sector. However, the public sector seems to offer high prices for jute and sugar cane which creates market distortion, serve as barriers to the efficient functioning of markets, and partly affects the competitive edge of state owned enterprises producing jute goods and sugar.  

47.  According to statistics provided by the Bangladesh Bureau of Statistics, there are 116 units engaged in tea production. However, in the tea sector, a few foreign companies, such as Duncan, Ispahani, Finlay, and Shaw Wallace, seem to dominate both in production and marketing, as they control the major portion of tea production and market in the country.  

II.2. Manufacturing

48. According to the latest information available, there were 29,573 manufacturing units in Bangladesh in 1997-98.  Among them, 22,708 units were individually owned. On the other hand, 5,612 units were private limited companies, and 446 were public limited companies. Only 158 manufacturing units, representing 0.54 percent of total manufacturing establishments, were in the public sector. In many industries, there is no presence of public sector at all. However, even with a small presence in terms of the number of establishments, the public sector’s share in total manufacturing production in value terms is still on the high side, representing 9.5 percent of total production in the country. 

49. Public sector presence in total industry production is prominent in sugar 
(20 percent), beverage (38 percent), jute (19 percent), paper and paper products 
(50 percent), industrial chemicals, mainly fertilizer (91 percent), petroleum refining 
(100 percent), and electrical machinery (44 percent).  Output pricing in petroleum refining and industrial chemicals has an element of subsidy to the consumers, as prices are set well below costs, but with respect to all other products, the prices are market-determined. 

50. Within the private sector, a large number of establishments are small size enterprises, which produce approximately 30 percent of manufactured goods. The prevalence of anti-competitive practices in the marketing of these products is very unlikely. However, theoretically at least, anti-competitive practices may prevail in sectors where large-scale industry is present, but there is as yet no evidence to indicate that large firms in any industry in Bangladesh do actually adopt such practices.

51. In Bangladesh, hardly any studies are available that detail the market concentration of individual firms within specific industries (industry concentration ratios), as well as the market share of imports in different products.  In order to get an idea about market domination by individual firms, it will be necessary to know not only what has been happening to these industries now, but also what has been happening over time – that is to say, whether industry concentration has been increasing or decreasing or remaining constant over the years.

52. A problem in gathering industrial statistics in Bangladesh is that the data is available for broad industry groups at 3-digit SIC level, where several sub-sectors are lumped together; for example food manufacturing (SIC 311) includes dairy products, rice milling, and vegetable oils; food manufacturing (SIC 312) includes sugar, tea, bakery products etc.; textiles (SIC 321) includes jute, cotton, silk, wool and handloom and such.  Additional data needs to be obtained for specific sub-sectors of concerned industries, so that industry concentration ratios can be more meaningful.  Attempts without success were also made to collect data on market shares captured by imports. 

53. For the moment, however, some idea of the market structure on the basis of the number firms in specific industries can be gained. Table 5 presents the ranking of industry groups by the number of firms and also by output, as a percentage of total industrial production. These industries account for some 84 percent of the country’s total industrial output.  Table 5 shows only the number of firms in each industry category. It does not show if any concentration exists in these industries. It is, however, commonly believed that only a small number of firms dominate the market in textiles, apparels, non-metallic mineral products, drugs and pharmaceuticals, leather, and footwear, even though there is hardly any proof that any of these large firms exercises monopoly power.

Table 5: Ranking of industry groups

by number of firms and the percentage of total industrial output

	Industry Code and Sector


	No. of Firms
	Rank
	% of Industrial

Production
	Rank

	321 Textiles
	10794
	1
	11.0
	 3

	311, 312 Food Manufacturing
	  6094
	2
	25.5
	 2

	323 Apparel
	  2353
	3
	27.2
	 1

	369 Non-metallic Mineral Products
	  2051
	4
	  2.9
	 8

	322 Knitwear
	  1263
	5
	  2.9
	 9

	342 Printing & Publishing
	    884
	6
	  1.8
	13

	351 Drugs and Pharmaceuticals
	    267
	7
	  3.3
	7

	385 Transport Equipment
	    213
	8
	  2.3
	12

	324 Leather and Leather Products
	    205
	9
	  2.5
	11

	371 Iron & Steel Basic Industries
	    195
	10
	  3.7
	 6

	325 Leather footwear
	    109
	11
	  4.3
	 4

	352 Industrial Chemicals
	      42
	12
	  2.7
	10

	384 Electrical Machinery
	      27
	13
	  4.0
	 5

	       Total
	
	
	  84.1 
	


Source: Appendix Table 1

II.2.1 Pharmaceutical Sector

54. The pharmaceutical sector is a high-technology and knowledge-intensive industry. The industry has a two-tier structure. The largest firms account for the majority of the R&D investment in the industry and hold the majority of patents. There is a large number of smaller firms producing mostly for local markets. The pharmaceutical industry is heavily regulated.
55. The country has at present 194 operating pharmaceutical units of different sizes. In addition, by 1997 there were 244 Unani, 161 Ayurvedic, 74 Homeopathic and Biochemic system medicine manufacturers in the country. The industry employs 50,000 skilled and 15,000 unskilled people.
56. Once a product is brought to market, pharmaceutical companies spend heavily on marketing and promotion. The larger drug companies maintain a large sales force, which makes direct regular contact with individual prescribing physicians and other pharmaceutical decision makers. The sums spent on marketing are large. Pharmaceutical marketing efforts are not only directed at physicians and consumers; drug companies have also sought to directly influence pharmacists, in some cases paying pharmacists to induce customers to change their drug consumption habits.
57. The nature of competition in this industry differs between the two sets of firms. The second tier of firms holds fewer patents and relies primarily on manufacturing off-patent generic medicines or patent medicines under license. Competition between these firms takes the conventional form of competition on price, cost-efficiency and quality. In contrast, a few large research-based pharmaceutical companies invest heavily in R&D and hold the bulk of the patents, and can often enjoy substantial market power while these patents are in force. For these companies, competition is not primarily on the basis of price, but rather on the basis of marketing and innovation. These companies compete to develop entirely new drugs which either treat new medical conditions, improve upon existing drugs, or serve as substitute for existing patented drugs.  Some large pharmaceutical companies in this tier export and compete in international markets.
58. Prior to independence, the pharmaceutical sector was dominated by multi-national companies (MNCs) which resulted in high prices and scarcity of those drugs that were less commercially lucrative.  Lack of technological know-how, skilled human resources and huge capital investments cost served as barriers to entry for local producers.

59. The Drug Control Ordinance (1982) was enacted to address the situation through the introduction of controls of the manufacture, import, distribution, and sales of drugs.  The Ordinance introduced cost-based pricing to guarantee a minimum profit to producers to attract more local firms.  As a result of the regulations, the market saw a massive redistribution.  In 1982 the top ten companies included seven MNCs and three local companies. Of these the top five were all MNCs, the major ones being Fisons, Pfizer, Rhone Poulenc Rorer (RPR), Glaxo, SK&F, and ICI. These companies controlled more than 50% of the market share, and a major share of their earnings was drained out of the country through equity share, compensation and benefits provided to expatriates, and raw material purchases from their parent company. By 1994, three of the major players Pfizer, SK&F and ICI sold out their operations to local entrepreneurs. Table 6 shows the market share of Top Ten companies in the pharmaceutical sector over a five-year period.  The top five companies control around 50% of market share.  

Table 6: Market share of top ten companies during 1992-1997

	Company
	Share 1992 (%)
	Company
	Share 1994 (%)
	Company
	Share 1997 (%)

	Square
	11.83
	Square
	12.33
	Square
	13.93

	Fisons
	10.13
	Beximco
	11.59
	Beximco
	12.40

	Beximco
	8.56
	Fisons
	8.45
	Fisons
	7.17

	Glaxo
	7.44
	Glaxo
	6.89
	Opsonin
	6.99

	Opsonin
	6.86
	Opsonin
	6.7
	Glaxo
	5.90

	Pfizer
	4.82
	Acme
	5.27
	Acme
	4.60

	Acme
	4.72
	Renata
	4.24
	RPR
	4.12

	RPR
	4.62
	RPR
	4.09
	ACI
	3.94

	Hoechst
	3.82
	ACI
	3.82
	Renata
	3.52

	Ciba Geigy
	3.07
	Hoechst
	3.24
	Eskayef
	3.32


Source: Anwar, S.F. (2002)

II.2.2 Toiletries Sector 

60. Locally produced toiletries now play a significant role in a sector that has been dominated by imports in the past.  Most of the products in this sector are common consumer goods which have a large demand in the domestic market. Imports of cosmetics and toiletries are targeted mostly to the middle and high-end segments of the market. Most of the local customers are quite happy with the domestic products as long as product performance is satisfactory and the price is reasonable. While most of the manufacturers focus primarily on meeting the demands of the local market, some firms have started exporting cosmetics and toiletries products from Bangladesh.

61. International brands play a dominant role in the upper-end market of Bangladesh, where quality ranks above pricing among the factors affecting purchasing decisions. Most local manufacturers are producing lower-priced toiletries and perfumes with their own brands, and focus on the middle-to-low price market segments. The production figures of major toiletries firms over a five-year period suggest that all the major firms have experienced steady growth.

62. Many domestic industries, long accustomed to tariff protection, are finding it difficult to adjust with the changed competitive situation resulting from the reduction/removal of tariff and other non-tariff barriers. Smuggled goods from neighbouring countries through the long and porous border are adding to the difficulties of domestic producers. Moreover, some firms think that the trade liberalisation have made them vulnerable to increasing competition with foreign firms. Competition from domestic firms has also increased substantially.

63. Although the toiletries industry consists of a large number of firms, Table 7 clearly shows that seven firms possess 95 percent of the market share for toilet soap, laundry soap and detergent.    

Table 7: Market share of major toiletries and cosmetic firms of Bangladesh

	Sl. No.
	Company
	Brand Name
	Yearly Market Share on Toilet Soap

	1
	Unilever (BD). Ltd
	Lux International Beauty Soap
	Tk. 312 Core
	43.33%

	2
	Square (Toiletries Division)
	Meril Beauty Soap
	48 Core
	6.66

	3
	Keya Cosmetics Ltd.
	Keya Beauty Soap
	72 Core
	10.00%

	4
	Aromatic Cosmetics Ltd.
	Aromatic Beauty Soap
	48 Core
	6.66%

	5
	Lily Cosmetics Ltd.
	Lily Beauty Soap
	72 Core
	10.00%

	6
	Kohinoor Chemical Co.
	Tibet Beauty Soap
	72 Core
	10.00%

	7
	Marks & Allys Ltd.
	Camelia Beauty Soap
	60 Core
	8.35%

	8
	
	Others
	36 Core
	5.00%

	
	
	Total Market
	720 Core
	100%


	Sl. No.
	Company
	Brand Name
	Yearly Market Share on Laundry Soap & Detergent

	1
	Unilever (BD). Ltd
	Laundry Soap & Detergent 
	Tk.696 Core
	60.42%

	2
	Square (Toiletries Division)
	"
	60 Core
	5.21%

	3
	Keya Cosmetics Ltd.
	"
	96 Core
	8.33%

	4
	Aromatic Cosmetics Ltd.
	"
	72 Core
	6.25%

	5
	Lily Cosmetics Ltd.
	"
	60 Core
	5.21%

	6
	Kohinoor Chemical Co.
	"
	84 Core
	7.300%

	7
	Marks & Allys Ltd.
	"
	24 Core
	2.08%

	8
	
	Others
	60 Core
	5.21%

	
	
	Total Market
	1152 Core
	100%


Source: Maxwell Stamp PLC 

64. Unilever Bangladesh Ltd. is the market leader with more than 43 percent of the yearly market share of toilet soap and 60 percent of the laundry soap and detergent market. Table 8 shows the estimated combined market share of the total toiletries market of major five toiletries firms.  Approximately 50 percent of the toiletries sector is controlled by one company and consequently could have substantial market power.    

Table 8: Estimated market share of major five toiletries firms

	Sl. No.
	Name of Firm
	Market share 2002

	1
	Unilever (BD) Ltd.
	48%

	2
	Kohinoor Chemicals Co. Ltd.
	8%

	3
	Square Toiletries Ltd.
	8%

	4
	ACI (Cosmetic) including Colgate
	5%

	5
	Keya Cosmetic Ltd.
	5%


Source: Square Toiletries Limited

II.2.3 Tobacco Sector 

65. The tobacco sector highlighted in this section is essentially cigarette manufacturing.  The tobacco industry is a small yet significant group of producers in the Bangladeshi economy. Tobacco production remains an industry with high value addition and high production per worker, relative to the rest of the manufacturing sector.  The demand for tobacco is in large part determined by the demand for cigarettes.  The volume of tobacco sold can be expected to closely follow increases (or decreases) in the demand for cigarettes. However, demand for tobacco leaves does not necessarily increase at the same pace as that for cigarettes.  Product demand is fairly inelastic but is in a long-run downward trend as a result of health concerns and legislation. There are 10 firms engaged in the manufacturing of cigarettes in Bangladesh. The production and sales of the three major firms are shown in Table 9.    

Table 9: Sales figure of cigarettes in Bangladesh

(in million sticks)

	Company
	2000
	2001
	2002
	Average

Growth

	
	Sales
	Sales
	Sales
	

	British American Tobacco Bangladesh
	12,339
	14,002
	16,722
	36 %

	Alpha Tobacco Manufacturing Co. Ltd.
	693
	887
	-
	28 %

	Dhaka Tobacco Industries
	5,459
	5,981
	8,046


	47 %


- Data not available

66. British American Tobacco Bangladesh is the dominant player in this sector. It manufactures and markets major international cigarette brands like Benson & Hedges, State Express 555, John Player Gold Leaf and London, which are complemented by local brands such as Capstan, Star and Scissors. By its own estimate BAT controls around 50 percent of the Bangladesh cigarette market.

II.3 Financial Services

67. The financial sector of Bangladesh comprises 49 banks and 28 non-banking financial institutions, 2 stock exchanges, 21 general insurance companies, 6 life insurance companies, and a number of Micro financial institutions.

68.  In the banking sector, there are 4 nationalized commercial banks, 5 government-owned development financial institutions (DFIs), 30 private commercial banks, and 10 foreign commercial banks. At the end of 2002, four nationalized banks with 3,496 branches held 45.6 percent of assets and 50.3 percent of deposits. On the other hand, private commercial banks and foreign commercial banks, with their limited branches, held 36.2 percent and 6.8 percent of assets, and 36.8 percent and 7.0 percent of deposits, respectively.

Table 10: Banking system structure (end of 2002)

	Bank type 
	Number of banks 
	Number of branches 
	Net assets (billion Taka) 
	% of industry assets 
	Deposits (billion Taka) 
	% of industry deposits 

	NCBs 
	4
	3,496
	662.08
	45.6%
	515.06
	50.3%

	DFIs 
	5
	1,311
	166.63
	11.5%
	59.53
	5.8%

	PCBs 
	30
	1,398
	525.46
	36.2%
	377.08
	36.8%

	FCBs 
	10
	31
	98.89
	6.8%
	71.86
	7.0%

	Total 
	49
	6,271
	1453.06
	100.0%
	1023.53
	100.0%


Source:  Bangladesh Bank (2004), Annual Report 2002-2003

69. Out of the 5 specialized banks, two (Bangladesh Krishi Bank and Rajshahi Krishi Unnayan Bank) provide credit to the agricultural sector, one provides credit to small industries, while the other two (Bangladesh Shilpa Bank and Bangladesh Shilpa Rin Sangtha) extend term loans to the industrial sector. Out of the 28 financial institutions, one is owned by the government, 15 are owned by the local private sector, and the other 12 are joint ventures with foreign participation. The total amount of loan and lease of these institutions was Tk.29,729 million as of 30 April, 2003.

70. There are two Stock Exchanges - Dhaka Stock Exchange (DSE) and Chittagong Stock Exchange (CSE) – which deal in the secondary capital market. Both of them are public limited companies. The DSE was established in April 1954, while the CSE was established in April 1995. As of March 2004, the total number of enlisted securities with DSE and CSE were 267 and 200 respectively. Twenty-seven institutions have licenses to act in the capital market. Of these, 19 institutions are Merchant Bankers and Portfolio Managers while seven are Issue Managers and one acts as an Issue Manager and an Underwriter.

71. General insurance is provided by 21 companies, and life insurance is provided by 6 companies.  According to the latest information available, permission has been given to 43 private general and 17 life insurance companies to conduct insurance business in Bangladesh. The industry seems to be dominated by the two large state-owned companies — Sadharan Bima Corporation (SBC) for general insurance and Jiban Bima Corporation (JBC) for life insurance. As of 2004, no foreign insurance company is operating in general insurance, and only one foreign company is operating in life insurance.

72. There are 134 micro credit financial institutions (MFI) in the country, which are basically non-government organizations and provide credit facilities for explicit social agenda to cater to the needs of the poorest sections of the non-agricultural population. 
A rapidly growing segment of the Rural Financial Market (RFM) in Bangladesh is composed of member-based institutions. The largest member-based institution is the Grameen Bank, the only formal institution of its type. All others are Non-Government Organizations (NGOs). BRAC, ASA and Proshika are large NGO-MFIs. Up to June 2002, all the reported NGO MFIs had disbursed Tk. 187,339.24 million, and the total loans outstanding were Tk. 29,297.05 million. The number of total active members was 12.70 million, and net savings were Tk. 11,978.04 million.

II.4 Power
73. The power sector in Bangladesh has grown rapidly with the growth of economic activities. With per capita electricity generation of 110 KW per annum, power shortages are still among the most important bottlenecks for economic development.  Only 
30 percent of the population (80 percent urban, 20 percent rural) has access to electricity.  In all stages of power supply – generation, transmission and distribution – the state owned enterprises are the dominant players.  As of January 2004, the total installed capacity amounted to 4,710 MW, with the major share supplied by Bangladesh Power Development Board (BPDB), which accounted for more than 73 percent of total power generation. Since 1996 private independent power producers (IPPs), and a mixed power company owned by Palli Bidyut Samiti (PBS) and Rural Electrification Board (REB), have been engaged in power generation, and accounted for about 27 percent of total installed capacity, contributing 1,290 MW to the national grid.  87 percent of total electricity generation is based on natural gas, which is supplied by the state-owned Petrobangla. 

74. The Power Grid Corporation (PGCB), created in 1996 under the Company Act with the major share holder being BPDB, is now fully responsible for high voltage transmission as well as distribution.  Since 1991, in greater Dhaka, electricity is distributed by Dhaka Electric Supply Authority (DESA), a government controlled body. Since 1990, the Dhaka Electric Supply Company (DESCO) has been distributing electricity in a small area covering the northern part of Dhaka. The REB has been coordinating and facilitating the development of distribution systems in rural areas since 1977, while PBS owns, operates and maintains the rural distribution system.  BPDB handles electricity distribution in all urban areas other than Dhaka.  BPDB is transferring the distribution of electricity in small semi-urban areas to the REB. It also recently separated distribution areas covering five towns surrounding Khulna into a new Western Zone, served by Western Zone Distribution Corporation. 

75. It is evident from the present structure of the power system in Bangladesh that state enterprises dominate this sector. Reforms, initiated in 1977, merely deregulated the sole authority of BPDB over the entire power system of Bangladesh.  Although the power sector was opened for private investment in 1992, the presence of the private sector exists only in generation, with a selling arrangement to BPDB through long-term government-guaranteed Power Purchase Agreements.

II.5 Telecommunications

76. The telecommunications sector is characterized by a very low level of penetration, with a rate of 0.79 telephones per 100 people.  Although private participation in the telecommunication sector was allowed in 1989, and private provision of services commenced in 1993, Bangladesh Telegraph and Telephone Board (BTTB) enjoys a monopoly in fixed line telecommunication services, representing more than 95 percent of fixed lines in Bangladesh.  There are only two private operators (one local and one local-foreign joint venture), allowed to provide fixed line services in rural areas, and account for the remaining 5 percent.  International telephone services are provided only by the BTTB.  Facsimile and data transaction services are also provided only by the BTTB.  

77. In contrast, in mobile services, four private operators have a 100% market share. Although BTTB is the main fixed line service provider with about 943,585 fixed telephone lines, the four private-sector cellular service providers reach over 3,409,281 subscribers, substituting the demand for fixed lines.  Increased competition from private sector mobile operators has compelled the BTTB to reduce its tariff for local, NWD and ISD calls.  Also, BTTB has recently entered the market as a mobile service operator.  

78. The four private sector mobile operators service the entire market, which has a potential of 12-15 million users worth about Tk. 108 billion. Table 11 shows the Bangladesh mobile phone market structure.  Grameen Phone dominates the market, having invested $350 million since its inception in March 1997 till October 2004, to bring 45 percent of the country under its network coverage.  It plans on investing another $240 million in 2005 to add another 2 million subscribers under its fold, and 60 percent of the country under its network coverage.  

79. In August 2004, Orascom entered the mobile phone market through acquisition and has plans to invest an additional $250 million to attract 4 million customers.  Similarly, the other competitors have been infusing millions of dollars in the sector to improve network coverage and thereby attract more clients.  The sector is experiencing intense competition, a by-product of which has been improved services and better rates for the customers.  

Table 11: Bangladesh Mobile phone market, in October 2004 

	Rank
	Company name
	Subscribers 

(in millions) 
	Foreign partner
	Market share (%)

	1
	Grameen
	2.2
	Telenor
	62  

	2
	AkTel
	0.85
	TM (Malaysia)
	24

	3
	Citycell
	0.33
	Singtel
	11

	4
	Banglalink
	0.06
	Orascom
	1


Source: Bangladesh Enterprise Institute

80. The private sector also provides internet, paging and radio-trucking services.  Bangladesh Telecommunication Regulatory Commission (BTRC), which regulates telecommunications operation in the country, has so far issued licenses to 156 Internet Service Providers (ISPs), 18 nationwide ISPs, 72 VSAT users, 4 VSAT HUBs, 21 domestic data communication service providers, and a few fixed line operators.

 II.6  Transportation

81. Bangladesh has developed a transport network that includes roads, railways, inland waterways, two maritime ports, and civil airports catering to both domestic and international traffic.  The government’s transport strategy aims to support economic development by expanding linkages in the internal transport system to promote local market integration, especially in rural areas.  Bangladesh has an extensive road network and surpasses other South Asian countries in total road density.

82. Roads and highways is the fastest growing mode of internal transportation in Bangladesh, accounting for 73 percent of passenger traffic and 63 percent of cargo traffic.  Among the four modes of internal transportation, road and inland water transport services are provided basically by the private sector, while railway transport services are provided only by the public sector, whose share in both passenger and cargo traffic has dropped substantially over the last few years.  There is no evidence of monopoly practice in the road and inland waterway transport sector.  However, collusive practices seem to be evident during peak travel season. Apparently there is no regulation to control such practices in the internal transport sector.

83. Until recently there was no participation of the private sector in transport infrastructure and railway transport. In recent years, operation and maintenance of Jamuna Bridge has been handed over to a private consortium.  In the past month, work has been initiated to construct the first private sector owned fly-over in the capital city.  Also, the private sector has been invited to develop a container terminal in Narayanganj, and is encouraged to participate in passenger train operations.  Many of the intercity rail services are operated by the private sector.  All these initiatives are likely to increase competition in the internal transport sector.  Since 1996, the Government has allowed private-sector competition with the State airlines on all domestic passenger routes.  As of now, one private airline operates regularly, and another operates on seasonal basis. However, the state-owned Bangladesh Biman still dominates in domestic air transport.

84. Until 
this year, the State-owned Bangladesh Biman was the sole local airlines providing international air services linking Bangladesh to 26 international destinations.  Although there is not much competition from domestic players, Biman is facing stiff competition from 17 foreign airlines, which operate in Bangladesh. Since 1996, the private sector has been allowed to operate on national and international cargo routes. Two private airlines are in operation in cargo routes.  

85. Bangladesh has two seaports handling international cargo.  The principal port, Chittagong port, handles 80 percent of sea borne trade. The remaining export and import freight is handled by the Mongla port. The two ports are administered by autonomous governmental bodies, the Chittagong Port Authority (CPA) and the Mongla Port Authority (MPA), under the Ministry of Shipping.  They provide port facilities and regulate movements of vessels and navigation within the ports.  They also construct and operate docks, moorings, piers, etc. and undertake work in connection with loading, unloading, and storage of the goods in the ports.  The Dock Workers Management Board at each port is responsible for the management of dockworkers for the turn-around of ships.  Limited private-sector involvement exists in the provision of stevedoring and other cargo-handling services at Chittagong and Mongla ports and in providing ancillary services, such as equipment maintenance. There is so far no foreign investment in port services; port activities in Bangladesh are managed entirely by the port authorities. Independent foreign and Bangladeshi operators provide container shipping on behalf of a variety of mainline carriers on a slot charter basis, serving the two major hubs of Singapore and Colombo.  

86. Bangladesh's national flag fleet consists of 25 vessels, of which 13 vessels at 195,741 dwt. are owned by the Bangladesh Shipping Corporation (BSC), national carrier, and the remainder by private operators.  Currently, there is no foreign participation in the nationally owned or operated fleet. National flag carriers serve only 18 percent of country’s sea-borne trade. National flag carriers operate only in three areas: Liner Service in one route - Bangladesh-Pakistan-West Asia Gulf; Feeder for global connection through carrier arrangement - Singapore and Colombo; and Tanker for lightering. All the shipping services are being provided by foreign shipping lines, which serve 82 percent of Bangladesh’s sea-borne trade. 

II.7. Health Services

87. Taking into account the government’s low level of resources devoted to health (US$ 3.60 per person per annum), the national health policy mainly focuses on primary health care of the rural areas, population control, and immunization.  The Government provides health care services to the population through 13 Medical College Hospitals (MCHs) with 650 beds, six Post-graduate Hospitals, 25 Specialized Hospitals, 80 district hospitals, 460 Thana Health Complexes with 50-250 beds, and 3,275 Health and Family Welfare Centres. 
88. Given the constraints of the government, the private sector plays a large role in the provision and financing of health services.  The largest group of providers are qualified and unqualified drug retailers, who serve the dual purpose of prescribing and selling drugs and accounted for almost half of the value of all health services provided in 1997.  According to latest information, 24 doctors were available for 100,000 people in 2000.  Both the private sector and government clinics are involved in the provision of pharmaceutical and medical supplies. At present, 886 private clinics are providing health service.  
89. In addition, some NGOs are also providing health services in close partnership with the government.  The high technology services are provided by both the government and modern private clinics. The problem of huge investment and capital costs makes the sector highly monopolized in Bangladesh.  Foreign investment is permitted in hospital/clinical and diagnostic services.  However, foreign doctors are not permitted to provide health services in Bangladesh. 
CHAPTER III

SECTORAL POLICIES
90. Government measures that directly affect the competitive behavior of enterprises and the structure of industry are generally defined as competition policy. Such a policy essentially includes three elements. The first involves a set of general policies that enhance competition in the market, including policies relating to trade, industry, investment, privatization etc. The second includes the sectoral policies, which regulate the performance of individual sectors. The third is the competition law that addresses the anti-competitive behaviour of enterprises, whether private or public. As discussed earlier, there is no effective competition policy in Bangladesh.  Therefore, the first two sets of policies basically regulate the competitive behaviour in specific sectors.  However, encouraging competition in the domestic market could be viewed from three perspectives.  

91. First, promote competition through minimum intervention of the government in economic activities, whether in public or private sectors.  As has been highlighted in the above discussion, much has been achieved in this direction, and the private sector now plays a dominant role in many of the sectors.  Second, promote competition among foreign and domestic suppliers.  Substantial progress has been made in this direction through liberalizing the trade regime.  At present, almost all sectors are open for import and investment.  Third, promote competition with the players in any sector.  The competition law generally covers this specific aspect.  Although there are no entry barriers in any sector, anti-competitive practices may be exercised due to the absence of an effective competition law. However, in the absence of a competition regime, the sectoral regulations that exist may regulate the performance of any sector. From this perspective, this chapter provides an overview of the rules and regulations of some sectors in Bangladesh.     

III.1. Financial Services

92. The Banking Companies Act, 1991, and Bank Company (revised) Act are the principal legislations regulating the banking sector.  Enforcement of the Act, as well as supervision of the banking sector, is entrusted mainly to the Bangladesh Bank (the Central Bank).   As envisaged in the legislation, the Ministry of Finance also takes charge of certain areas of banking regulation, including the appointment of the board of directors and chief executives of NCBs and specialized banks, in consultation with the Bangladesh Bank. Bangladesh Bank also supervises non-banking financial institutions. The minimum capital adequacy requirement of scheduled banks is 9 percent of off-balance sheet risk and risk in different types of assets as capital. Presently, the commercial banks’ deposits are subject to a statutory liquidity requirement (SLR) of 20 percent, of which 4.5 percent serves as the cash reserve requirement (CRR) with the Bangladesh Bank, and the remainder as qualifying ‘secure’ assets under the SLRs, either in cash or government securities. 

93. All deposit and interest rates (except export) are determined by the market.  All prudential regulations apply equally to foreign and domestic banks. Bangladesh Bank issues licenses to carry out banking business upon fulfillment of certain conditions.  For opening a branch of a foreign bank in Bangladesh, there is the requirement that the Government or law of the country in which the foreign bank is incorporated provides the same facilities to banking companies registered in Bangladesh.  

94. However, according to the country’s industrial policy, foreign investment in the banking sector is discouraged in Bangladesh.  The Banking Act, 1991, does not contain any provisions regarding anti-competitive behavior. However, it maintains that Bangladesh Bank has the authority to prevent the affairs of any banking company from being conducted in a manner detrimental to the interest of the depositors or in a manner prejudicial to the interest of the banking company.  The Bangladesh Bank exercises powers under the Financial Institutions Act, 1993, and regulates institutions engaged in financing activities, including leasing companies and venture capital companies. Like the Banking Act, the Financial Institutions Act, 1993, does not contain any provision regarding anti-competitive practice of financial institutions. However, it maintains that the license of a financial institution may be cancelled if it carries on its business in a manner detrimental to the interest of the depositors.   

95. Financial liberalization is intended to stimulate greater competition in banking markets through two channels: (i) new entry by private sector banks to challenge the oligopolistic market position of the established public sector and/or foreign banks; and, (ii) the removal of administrative barriers to competition such as interest rate controls.  This, in turn, should lead to an improvement in the quality, of the lower cost of services offered to the public, as banks compete for business.  Competition may also encourage banks to provide a broader range of financial products in an attempt to attract business.

96. In Bangladesh, the reforms facilitated new entry, mainly by the private sector, into banking markets.  The number of banks and financial institutions increased, and the dominant market share of the major banks eroded, although it still remains quite large.

97. Increased competition stimulated some improvements in financial services.  Some of the new entrants introduced longer opening hours, cut queues in banks and provided more personalized services.  A number of innovations occurred and new products were made available; these included credit and debit cards, automated teller machines, interest- bearing checking accounts and such.  Cheque clearing has been speeded up.  Competition for deposits increased in the urban areas, with both price and non-price competition.  There is more competition for corporate clients, especially from the entry of foreign banks, which focus on this sector.  The government-owned banks are making efforts to improve services and to provide services oriented towards client needs.  However, the impact of new entrants on the cost, quality, and range of financial services has been limited for a number of reasons.

98. First, although the major government and/or foreign banks lost some of their market share to the new entrants, they still retain a large enough share to exercise considerable market power. This has enabled them to maintain large interest rate spreads, needed to cover the cost of their own efficiencies and of their non-performing loans.  Second, the slow pace of reform of some of the government banks retarded improvements in the cost and quality of their services.  Third, with few exceptions, the new entrants (both foreign and domestic) have avoided the rural areas, hence what benefits that have occurred have been confined to the urban areas.  Some rural areas are likely to have suffered deterioration in the availability of financial services as a result of branch closures by government banks.  Fourth, competition had been impeded because banking markets, particularly credit markets, are segmented.  The foreign banks serve large, and especially foreign, corporate customers, while the government-owned banks remained focused on SOEs or privatized SOEs, while the domestic private sector banks and NBFIs mainly lend to local urban-based SMEs.  

99. The Securities and Exchange Commission (SEC) exercises powers under the Securities and Exchange Commission Act, 1993. It regulates institutions engaged in capital market activities. The SEC is empowered to prohibit fraudulent and unfair trade practices relating to securities or in any securities market.  The capital markets are still at a nascent stage, and continue to be plagued by structural weaknesses, regulatory inefficiencies, absence of adequate transparency in market transactions, flaws in disclosure and reporting standards, prevalence of many fraudulent practices and absence of professionalism on the part of the market practitioners.

100. The insurance sector is regulated by the Insurance Act, 1938, with regulatory oversight provided by the Chief Controller of Insurance (CCI), on authority under the Ministry of Commerce.  The establishment of an insurance company requires approval from the Cabinet after examination by the Chief Controller of Insurance. Once permission is granted, the company must be registered under the Company Act, 1994, and arrange deposit insurance and reinsurance.  The CCI then issues a certificate for insurance business under the Insurance Act, 1938.  A separate license is required for each new branch. 

101. General and life insurers are required to confine their business to their respective fields and are not allowed to provide other financial services, such as banking. Public sector companies or agencies must have at least 50 percent of their insurance underwritten by the SBC. All private general insurers are required to place at least 50 percent of their reinsurance with the SBC, which in turn reinsures their entire surplus with foreign re-insurers abroad. The remaining 50 percent may be re‑insured by other re-insurance companies, whether inside or outside Bangladesh. All insurance policies with regard to properties in Bangladesh, including all imports and exports under marine policies, must be insured with the local insurers, whether the SBC or private general insurers. As such, there is no restriction on operation of foreign insurance companies in Bangladesh.

102. At present, activities of micro financing institutions are not regulated or supervised or monitored by any single authority in Bangladesh. Considering the need to develop an appropriate regulatory and supervisory system for these institutions, the Government of Bangladesh has formed a committee, under the chairmanship of the Governor of Bangladesh Bank, to formulate a uniform guideline and the legal framework of a regulatory body for this rapidly growing financial sector. Recently, the Committee has submitted a report to the government with some recommendations. The Committee has formulated some guidelines and reporting formats to collect direct information from these institutions.

III.2 Power

103. The Power Division of the Ministry of Power, Energy and Mineral Resources is responsible for policy making and regulation. It approves investment programmes, monitors performance of the public sector entities/utilities, approves tariff and appoints electrical advisers. On 24 July, 2003, the Government of Bangladesh enacted the Bangladesh Energy Regulatory Commission Act, 2003, in order to create an atmosphere conducive to private investment in the generation, and transmission of electricity, and transportation and the marketing of gas resources and petroleum products; to ensure transparency in the management, operation and tariff determination in these sectors; to protect consumers’ interest and to promote the creation of a competitive market. The Act empowers the Commission to encourage the creation of a congenial atmosphere to promote competition amongst the licensees, and to ensure appropriate remedies for consumer disputes, dishonest business practices or monopolies.  In order to safeguard the interest of consumers, the Act also gives authority to the Commission to frame codes and standards, and to make these compulsory, with a view to ensuring quality of service. 

104. Power generation is dominated by SOEs.  According to a World Bank study, annual cash shortfalls in the power sector are around $180 million.  Consequently, these companies are unable to operate, maintain, and expand their grids in line with the requirements of the market.  Strong opposition by various stakeholders, and an absence of a coherent strategy, remain as entry barriers to more private sector participation.  Various studies have attributed the failure in the sector over the years to high system losses, poor financial management (inadequate pricing, poor billing and collection) and ineffective or unresponsive governance.

III.3. Telecommunications   

105. Until 2001, the telecommunications service was regulated by the Ministry of Post and Telecommunications under the Telegraph Act, 1985, and the Wireless Act, 1993, which have been repealed by the Telecommunication Act, 2001. The Bangladesh Telecommunication Regulatory Commission (BTRC) was established in 2002, and is now responsible for spectrum management, and the licensing and regulation of all telecommunication providers, both public and private. The function of the Commission is to maintain and improve competition among the service providers in order to ensure high quality telecommunication services. In doing so, the Commission will have to protect an operator of a telecommunication system or a service provider from anti-competitive behavior of other operators or service providers, which may damage competition, and to facilitate the access of a person intending to participate as an operator or service provider in the system. 

106. The Functions of the Commission also include the protection of the interest of local consumers which respect to charges; their access to telecommunication services; and the quality and variety of such services. The Act empowers the Commission to discharge these functions. However, while elaborating the power of the Commission, the Act does not include any of the aforementioned functions, except in respect of tariffs, call charges and other charges. The Act addresses subsidy provided by the same operator from the earnings of one service to another, and maintains that subsidies from the earnings of services, subject to competition, shall not be allowed for other services which are not subject to competition. It implies that subsidy to the competitive services is allowed from the earnings of the services which are not subject to competition. The Act does not differentiate local and foreign investment. However, it maintains that the Government will identify the fields of public and private sector investment. In practice, there are no restrictions with regard to equity shareholding for foreign participation in a telecom company, and foreign investors receive national treatment.  

III.4 Transportation

107. The Port Act, 1908, and Port Rules, 1966, constitute the core legislative and regulatory framework for port services. Neither of them seems to provide any basis for private participation in the country’s seaport and inland waterways. However, the government has been increasingly encouraging private participation in this area.   According to available information, Dhaka Inland Container Depot (ICD) is now operated by the private sector. Moreover, many activities in the port areas have been transferred to the private sector on a lease basis.

108. The Department of Shipping, under the Ministry of Ports, Shipping and Inland Water Transport, regulates maritime transport and related services.  The Department's main responsibilities include, inter alia, registration of ships; inspection of ships; implementation of rules and regulations relating to dangerous cargo; setting freight rates of shipping lines; and coordination with different agencies, aimed at removing congestion at ports of entry and speeding up the movement of cargo. The Bangladesh Flag Vessels (Protection) Ordinance, 1982, and the Bangladesh Merchant Shipping Ordinance, 1983, provide the main regulations defining the conditions of maritime transport business in Bangladesh.  The Bangladesh Flag Vessels (Protection) Ordinance, 1982, provides for the protection of the interest of the national shipping industry. It maintains that at least 40 per cent of sea-borne cargo shall be carried by national flag vessels, which is in conformity with the UNCTAD code of conduct for ocean liners. However, keeping with the needs of external trade, the above provision has been through the issuance of waivers. In 2003, the Government decided to suspend for two years the need for waiver certificates from the principal office of the Mercantile Marine Department before loading and unloading goods at Bangladesh ports. Domestic routes are not open to foreign vessels. National treatment is extended to access to port facilities or services for overseas vessels that call at Bangladeshi ports.

III.5. Observations

109. It is evident from the review of sectoral policies that none of the policies contain specific provision on competition. Although the Acts promulgated in recent years, such as the Bangladesh Energy Regulatory Commission Act and Bangladesh Telecommunication Regulatory Commission Act, contain some provisions to address the issue of competition, they do not provide any specific mechanism to address the anti-competitive behavior.  However, all the policies recognize the importance of a free market economy, in which an effective competition regime is necessary, with a view to making markets work well for consumers. 

110. A key feature of the competition environment is easy entry and easy exit.  However, analysis of existing policies indicates deliberate measures are in effect that restrict entry into certain “reserved, regulated or over-saturated” sectors.  Rather than let the markets regulate the existence of over-saturated sectors, the government has decidedly stepped in, and in the process, at the loss of consumer welfare, created a barrier to entry of potentially more efficient firms that could be more productive and technologically sophisticated (Rahman 2003).  Similarly, the State-Owned industries are characterized by strong unionized labor and other vested interest groups that make it extremely difficult to exit these industries – a feature that has set-back the privatization process as it discourages private entrepreneurs from stepping into these industries.

111. A cornerstone of any competition policy is greater protection of consumer interests.  However, review of existing legal instruments reveal very little legal provision that effectively protect the interests of consumers.  Bangladesh introduced Anti-dumping Act and Rules in 1995 and Countervailing Act in 1995 and Rules in 1996. Bangladesh introduced Safeguard Act in 1995 by amendments to section 18 of the Customs Act, 1969.  However, rules regarding imposition of safeguard measures have not yet been made.

112. Even if legislation were in place to ensure fair competition, inefficiencies due to an overburdened judicial system often raise the cost of doing business in Bangladesh.  Also, in general the legal system and the government lack the capacity to enforce the rule of the law.  Therefore, poor implementation of the rule of law leads to a failure to guarantee property rights and enforcement of contracts, and seriously undermines the interests of the consumers.

113. Interest groups that can voice the concerns of consumers are weak and or absent in Bangladesh.  Lack of representation and lack of an effective mechanism through which their concerns can be voiced puts the consumers at a disadvantage.  Policies are the result of influence by interest groups.  Not surprisingly, the policy trend in Bangladesh is disproportionately biased against the interests of the consumers.  Only through changing the sphere of interest can policies be expected that will favor consumers.

CHAPTER IV

CONSUMER POLICY

114. The consumer protection movement around the world is of relatively recent origin. The United States was the first among nations to take steps to protect the consumers. In 1906, the U.S. federal government established the Pure Food and Drug Administration (which later became the FDA) to protect consumers from unsafe drugs and adulterated foods, and a variety of federal and state laws aimed at maintaining the purity of food and drug products were passed. A second thrust of consumer protection in the U.S. developed in the 1930s, with the passage of “disclosure legislation”, which was intended to protect consumers from mislabeled or fraudulently labeled merchandise and false advertising. In the late 1960s and throughout the 1970s, consumer protection developed along a third line, specifying product standards for the purpose of making all consumer products safer.

115. At the present, most countries have rules and regulations in their statute books to protect consumers, believing that an active consumer-protection effort by their governments is proper public policy.  As such, consumer policy is a set of measures that takes into account consumer’s concerns, ranging from product quality and safety issues, to availability of choice in the markets, to fair prices of products.  An effective consumer policy is a key ingredient to an effective competition policy.  It ensures that the benefits of a competitive market are shared equitably with the consumers, and introduces  balance and accountability within the system.  

116. In addition to benefiting consumers, a consumer policy is beneficial to business houses as well.  At one level, it helps reduce unfair competition in the markets, and therefore ensures an even playing field in which business can operate.  At another level it enables consumers to be an effective pressure group and thereby encourage businesses to self-regulate themselves, which in turn does away with the need for more regulations to monitor and control the behaviour of firms.

117. Despite repeated and continual demands, Bangladesh is yet to legislate a Consumer Protection Act.  There are, however, a number of ordinances and laws in specific areas, which are directed toward protection of consumers. Notable among them are:

a. Bangladesh Food Ordinance, 1959

b. Bangladesh Pure Food Rules, 1967

c. Bangladesh Essential Commodity Act, 1978

d. Bangladesh Drug Control Ordinance, 1982

e. Bangladesh Standard and Testing Institute Ordinance 1984

f. The Breast Milk Substitute (Regulation of Marketing) Ordinance, 1984

118. These laws are reportedly outdated and fail to protect the interests of consumers against unfair practices.  First, these laws do not permit aggrieved consumers to directly litigate against the violators of the provisions, but instead empower the government to initiate proceedings.  Therefore, scope for compensation is rather limited.  Second, the laws fail to act as significant deterrents to willful violators.  The provision of penalty or punishment under these laws is so negligible that everybody ignores these rules.  Third, enforcement of these laws is extremely poor.  Poor governance and lack of necessary infrastructure makes it extremely unlikely that the laws are well implemented. Finally, ignorance of the laws is another reason for poor implementation.  In general, consumers in Bangladesh are seldom aware of their rights and entitlements. 

119. It is reported that, in the absence of effective implementation of existing laws, consumers in Bangladesh are deprived of their right to have adequate protection from food adulteration, cheating in weights and measures, artificial price hiking, etc. In the wake of the poor scenario in the protection of consumers’ rights, the Consumer Association of Bangladesh (CAB) was formed in February 1978. It is the only social group in the country that advocates for consumer protection through consumer education, monitoring of prices, ensuring quality of essential commodities and services, legal support and lobbying with the policy makers for the enactment of a Consumer Protection Act. 

120. A number of surveys conducted by the Consumer Association of Bangladesh reveal that consumers are cheated more often than not.  Many products sold in Bangladesh do not have dates of production and expiry, weights, name of the ingredients, or BSTI certification marks on the label.  There are also evidences of poor service in transportation and health sectors, even after paying the increased costs associate with better quality. 

121. CAB drafted a consumer protection bill in 1998, which has, since then, been under consideration of the Ministry of Commerce. Available information suggests that a draft consumer protection bill has been placed before the cabinet, but the fate of the bill since then is not yet known.

CHAPTER V

ANTI-COMPETITIVE PRACTICES PREVAILING IN BANGLADESH
122. Anti-competitive actions occur when business enterprises try to (i) reach agreements with their competitors to fix prices, restrict output, or divide markets; (ii) resort to predatory pricing; (iii) merge operations with their closest competitors; (iv) enter into tying contracts; (v) resort to price discrimination; and (vi) force exclusive contracts on their suppliers or distributors that protect their own dominant position in a particular market.

123. Reports documenting the anti-competitive behavior of business companies operating in Bangladesh are not available. Most of the newspapers occasionally report on price hiking of essential commodities such as rice, edible oils, vegetables, and cereals in the country. However, these reports fail to provide any evidence of anti-competitive behaviour by the suppliers of these commodities. While the sellers of essential commodities say that the price hike is due to the short supply of these commodities and also increased prices in the international market, many consumers complain that price hikes are artificial and are caused by a group of traders through collusion. 

124. There are reports on anticompetitive behavior in the internal transport sector. As mentioned earlier, internal road and waterway transport is run by a large group of private entrepreneurs. However, an increase in transport fare prior to religious festivals is a common phenomenon in Bangladesh, and the Government has no control over this price increase.  One may argue that the increase in transport fare during the festival time is the result of the gap between supply and demand. However, one incidence, reported in Daily Star on 1 June, 2003, clearly indicates that transporters’ associations influence the transport fare in Bangladesh because of the absence of any competition law in the country (Box 1).
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125. There are widespread complaints about the anti-competitive practice in the health sector. Apart from the poor quality of service in the health sector, consumers are reported to be cheated in diagnostic services. Contractual arrangements are reported to exist between diagnostic centers and unscrupulous doctors in sharing the price paid for diagnostic analysis by the patient.   This type of unfair arrangement increases the cost of diagnosis, which is borne by the consumers. Moreover, due to poor service provided by the government health care centers, the patients are enticed by agents to go to private clinics. A report published in the Daily Star reveals that despite warning from the hospital authority on negligence of duties in Sirajganj Sadar Hospital, agents, in connivance with a section of doctors that maintain links with the clinics, motivated the patients to have services in private clinics, most of which lack proper equipment and efficient doctors. 
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126. There are also allegations that the pharmaceutical companies often resort to unfair means to sell their products, through bribing the doctors to ensure that they prescribe the medicine produced by the companies themselves. (Box 3)
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127. Traces of anti-competitive practices in certain sectors, other than in manufacturing, can also be discerned in Chapters II and III of the paper.

128. In the banking sector, the nationalized commercial banks (NCBs) are the market leaders and the price setters.  However, the NCBs are characterized by bad loans and a history of loan defaulters, resulting in a high cost of funds and therefore a high price of funds to its clients.  The private banks set their rates in accordance with the rate of the NCBs and therefore price-fixing is common in this sector.  That anti-competitive behavior is prevalent in this sector is evinced by the fact that following entry of the new entrants in this sector, rather than decreasing the spread (between the borrowers and lenders) has actually increased.

CHAPTER VI

PERSPECTIVES ON COMPETITION POLICY

129. Economic and business theory can provide a number of diverse perspectives regarding how to achieve competitive outcomes.  These perspectives can inform the policy debate in enacting a competition policy in Bangladesh.  This chapter outlines some of these perspectives, from the point of view of different stakeholders, as well as presents an analysis of a primary survey that was conducted to gauge the perceptions of the stakeholders regarding competition related issues. 

A. Policy Makers

130. Policy designed to govern how a business operates should not be based on economic theory alone, but should also be guided by everyday real world experience.  Conventional economic theory demonstrates that society reaps greater benefits under pure competition: maximum output is assured, prices are lower, and excessive profit making is avoided with all firms reacting to the dictates of a free market as “price takers”. On the other hand, under imperfectly competitive conditions, firms are able to exercise some degree of “price making”. They may charge higher prices and produce less than what might be expected under competitive conditions. They may employ fewer workers at lower wages and generally foster resource misallocation. Moreover, the greater the degree of monopoly power, the greater the exploitation of consumers.  The implication of this line of economic analysis is clear: create competitive conditions through the enforcement of a vigorous anti-monopoly policy.

131. The real world experience, however, is not as simple as theory suggests.  First, markets often are dominated by a few very large firms.  Exactly how large a firm has to be to alter or eliminate desired competitive conditions is difficult to assess.  Moreover, a large controlling share of the market in itself does not necessitate proof of monopoly power. While the existence of “dominant firms” in certain sectors cannot be denied, there is a variety of real world forces coming into play – for example, inter-industry competition among different industries, the growing international competition in the wake of globalization and worldwide trade liberalization, etc. – which negate or significantly diminish the “price making” powers that economic theory suggests these business giants might possess. The great check against the price-raising power of a monopolist is, of course, consumer demand.  If prices are too high, sellers simply cannot sell their products – or enough of them to make profit – and prices will come down. 

132. Wholesale dismemberment of large firms is thus not possible nor desirable.  However, industries in which it may be more difficult to see how market forces can or will control monopolies are so called “natural monopolies” including infrastructure provision like roads, telecoms, and electricity.  These industries need economies of scale to operate profitably, and also have high entry costs. Dismemberment of these types of firms must be accompanied by the appropriate regulatory structure, to ensure that the outcome is greater productive efficiency.

133. Second, large firms have the resources and usually the ability to develop significant innovation. Putting a new invention into commercial production is often an expensive, complex venture that can only be cost effectively carried out on a large scale. Often, only large firms can afford the funds and bear the risks that such an effort demands. Few can deny that new product development and lower relative prices for most consumer and producer goods during the past century have been the result of expensive technological advancements.  These could only have resulted from the great capital concentration and large-scale marketing strategies of big enterprises.

134.  Third, there are the complications raised by the problems of second best. What the theory of second best tells us is that if, anywhere in the economy, there are several departures from the efficiency condition (say the presence of several monopolies), then the removal of just one of these monopolies will not necessarily lead to an optimal resource allocation in the economy. In an economy where monopoly elements are pervasive, the second-best logic casts doubt on the wisdom of any selective or piecemeal approach to increasing the “competitiveness” of the economy.

135. Nevertheless, a do-nothing attitude on the part of the government, when there is evidence of the existence of monopoly abuse, is unsatisfactory as well.  The exercise of monopoly power is unjustifiable and injurious to individuals. Consumers show popular discontent with many of the practices of modern business and the need for more adequate consumer protection. 
136. From what has been said above, policy makers will need to adopt appropriate public policies in the following three areas. first, there is the need for instituting health and safety regulations to ensure that products are not dangerous to consumers, workers, or the environment. Second, public policy will be needed to provide protection against unfair or deceptive or “unscrupulous” competition, so that buyers really know what they are buying. Third, public policy will be needed to provide protection against monopolistic practices – agreements among competitors to charge high prices, enterprise mergers that destroy competition, abuses of dominant positions in the marketplace – to ensure that businesses really compete. 
137.      The aforesaid public policy measures will help competition to flourish in the market.  Competition among suppliers will keep prices down.  If suppliers can sell to more buyers and earn more profits by taking actions to lower their costs, they will do so.  Competition among firms will force them to be more progressive to attract buyers than their rivals.  Product quality will improve, because if buyers want improvements in quality, they will try to satisfy the buyers’ desires and increase their business volume and therefore make more profits. 

138. On the other hand, business enterprises also have an incentive to cheat and may try to keep competition from working.  In fact, enterprises love to see competition when they enter the market as buyers, and seek the best products and prices for themselves, but they tend to prefer a solitary existence when they sell their own products to buyers.  They may try, for example, to (i) reach agreements with their closest competitors to fix prices, restrict output, or divide markets; (ii) resort to predatory pricing whereby a firm sells its goods for less than production costs; (iii) merge operations with their closest competitors in order to gain greater market share and dominate the market; (iv) enter into tying contracts or arrangements, whereby a firm will sell product A only if the purchaser buys product B; (v) resort to price discrimination, whereby, a firm sells the same product to different customers at different prices for reasons not related to cost or competition; and (vi) force exclusive contracts on their suppliers or distributors that protect their own dominant position in a particular market. 
139. The job of the competition authorities will be to prevent these types of actions from taking place, so as to protect the choices of consumers and to facilitate unfettered operation of competition in a free market.  Beyond establishing the ground rules of operation, the primary objective of any competition authority is to make sure the regulatory structure does not inhibit market competition. For instance, a dominant producer will keep prices low and quality high if there is a constant threat of imported products.  Therefore, a liberal trade regime is an important element of a competitive market.  Interestingly, competitive markets are characterized by fewer regulations.

B. Business Community

140. The business community is at the other end of the spectrum, and their perception on competition policy may not always coincide with that of the policy makers.  While admitting that monopoly power can sometimes be abused, businesses maintain that the effects of market dominance and size are not necessarily undesirable, and any adjustments necessary should be left to markets to correct.  There are several arguments put forward by proponents of such schools of thought.

141. The most important advantage of a large-scale operation can probably be found in industries in which technology dictates that small-scale operation is inefficient. Thus, automobiles can be produced cost-effectively only in giant factories, rather than in little workshops. On such grounds, policy makers, instead of eliminating large operators, particularly in instances where natural monopolies occur, will need to check against potential abuses by putting in place regulatory authorities to ensure the public benefit from its advantages with loss of welfare.

142. Second, attempts to control imperfections can lead to the enactment of rigid rules and guidelines with few choices and flexibilities in the market.  Businesses often complain that over-regulation adds to their cost of operations, adds inefficiencies and stifles creativity.  Also, such regulations can also serve as market barriers and overshadow many of the intended gains of the policies.  

143. Third, public policy action initiated against firms, purely on the grounds that they are large or that they are too profitable, works against the development of dynamic and thriving firms.  It is rather like punishing the winning runner in a race because he ran too fast. The profitable business will not be the only loser – the society that has benefited in jobs and lower product prices from the large firm’s efficiency will lose, too. 

144. The right government approach toward large firms and/or their intended mergers should therefore be to follow the “rule of reason”, enunciated by the US Supreme Court in the famous court case (involving the American Tobacco Company and Standard Oil), in interpreting the phrase “restraint of trade” in the Sherman Anti-Trust Act. Following the “rule of reason”, the US Supreme Court held that pure size or monopoly, by themselves, were no offence.  Firms were to be condemned not merely for size, nor merely for restraint, but only when they did so “unreasonably”.
C. Consumers

145. Consumers’ perception of public policy toward business is that their interest should be protected by the country’s competition policy.  Consumption is the sole end and the purpose of all production; and the interest of the producer ought to be attended to, only in so far as it may be necessary for promoting the interest of the consumer (Adam Smith, Wealth of Nations, 1776). The protection of the interest of the consumer is thus as important as, if not more important than, the protection of the interest of the producer. 

146. The presumption that buyers are fully informed about the products they are purchasing and the range of alternative products they might buy has long been viewed by economists as unrealistic.  As products have become more and more complex, they present potential risks and hazards that consumers are not always able to clearly evaluate.  Sometimes the products may be dangerous – e.g., adulterated food and unsafe drugs – but the consumer has no way of knowing.  Sometimes, again, the consumer may buy a product that fails to function as promised in its advertising and labeling, and is thus cheated.  Policies need to be effected and in place to ensure greater customer awareness regarding the product.  

147. The extraordinary growth of giant enterprises and their huge advertising budgets and sophisticated selling techniques have given producers immense power to create and manipulate consumer wants. In such a situation, it is essential that the government intervenes, on behalf of consumers, to protect them from false advertisements and poorly made or dangerous merchandise. Greater efforts are now needed to ensure consumer safety.  Consumer protection will not be attained until caveat emptor (buyers beware) is replaced by caveat editor (sellers beware) as the dominant motto of the marketplace.

D. Survey Findings on Stakeholders’ Perception on Competition Policy

148. A survey was administered over a three-month period to gauge the perceptions of three key stakeholder groups on competition related issues using separate sets of structured questionnaires for each group.  The three stakeholder groups sampled were policy makers (PM), business community (BC) and consumers (CC).  Each questionnaire contained around thirty questions, many of which were multiple-choice with an option for the respondents to select more than one response.  In instances where multiple responses were received, the respondents were asked to rank their responses.    
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Although the respondents within each stakeholder group were chosen partly randomly, a notion of purposive sample was also there.  Respondents who were assumed to be knowledgeable on competition related issues were targeted.  Despite best efforts, responses were obtained from a small group of business community (26), consumers (31), and policy makers (23).  Chart 1 details the profile of the respondents.  It may be mentioned that given the relative small sample size, any conclusions that are drawn should be interpreted as being indicative rather than representative.      
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Chart 2: Stakeholders understanding of competition

150. Understanding Competition.  In general, the survey confirmed the need for more understanding building and raising awareness on competition related issues within the stakeholders groups.  As can be seen from Chart 2, the stakeholders understanding on the benefits of competition needs further clarification.  Only a small group of respondents, BC (15 percent), CC (23 percent), and PM (35 percent), indicated competition leads to optimal utilization of resources.  The consumers’ understanding of the term competition is that it is a state in which the firms compete in the market with each other.  However, only a 35 percent of the CC respondents indicated that increased competition leads to increased consumer protection.  The understanding of the majority respondents among both policy makers and businesses is that, under competition, firms compete with each other, and also that competition leads to improved efficiency of business. 
151. Prevalence of Anti-competitive Practices.  Although the stakeholders understanding on competition needs further development, a hundred percent of the respondents indicated that anti-competitive practices are prevalent in the Bangladesh.  A majority of consumers believe there are significant anti-competitive practices in the country, which affect them adversely, whereas businesses and policy makers consider such practices as either moderate or insignificant. 

[image: image2.emf]0%

10%

20%

30%

40%

50%

Collective price fixing

Monopoly

Bid rigging

Discriminatory dealings Resale price maintenance

Exclusive dealing Entry barriers

Tied selling

Market sharing

Predatory pricing Refusal to deal


Chart 3: Anti-competitive practices prevalent in Bangladesh

152. Most Prevalent Anti-competitive Practices. Most policy makers (65% of the respondents) believe collective price fixing to be the major anti-competitive practice, followed by monopoly and bid rigging (both 48%), discriminatory dealings (39%), and entry barriers (30%). On the other hand, businesses consider resale price maintenance as the most prevalent anti-competitive practice, followed by exclusive dealings and discriminatory dealings.   Chart 3 depicts the aggregate responses of the stakeholders.
153. Reaction to Anti-competitive Practices.  When faced with anti-competitive practices, business’ primary reaction is to talk to other business peers (42%) in order to learn from their experience. Some however indicated that they complain to government authorities (38%), and complain to their business organizations (35%). Consumers, on the other hand, largely believe that it is useless to complain to the government (81%). 

154. Faith in a Strong Competition Regime. All policy maker respondents (100%) believe that a strong competition regime will help increase competitiveness of business enterprises, whereas only 43% of the respondents from the business sector are in favour of, and a similar percentage of them against, any strong competition regime. The remaining 13% are neither for nor against it.  Interestingly, the policy makers were evenly split regarding the business community’s acceptance of a strong competitive regime.   
155. Awareness of Rules/Laws/Regulations to check Anti-competitive Practices. Only a small proportion of respondents from all three groups are aware of the presence of such rules/laws.  Not surprisingly, of the three groups, the business group was the most informed, more so than the policy makers, while the consumers were the least aware.  Table 12 lists the stakeholders’ response and evinces the need for launching a strong advocacy and capacity building campaign to educate and raise awareness among the stakeholders. 
Table 12: Stakeholders awareness of laws regarding anti-competitive practices

	Awareness about competition related laws
	Business Community (N=26)
	Consumers

(N=31)
	Policy Makers

(N=23)

	Yes
	10 (38%)
	4 (13%)
	8 (35%)

	No
	16 (62%)
	27 (87%)
	15 (65%)


156. Implementation of Prevailing Rules/Laws. Most businesses and consumers believe the prevailing rules/laws are not implemented, while policy maker respondents are evenly split on this issue – half of them saying that the rules/laws are properly implemented and the other half saying that they are not implemented. 
157. Regarding the question whether the available rules/laws are enough to check anti-competitive practices, the response of an overwhelmingly large majority (88%) of policy makers is in the negative, whereas the business sector’s response is evenly split – 50% ayes and 50% nays.
158. The Need for a Comprehensive Law and its Perceived Benefits. All respondent groups are strongly in favour of such a law, and they believe it will benefit both businesses and consumers.
159. Objectives of the Law. All groups hold the view that the objective of the comprehensive law should be to promote consumer welfare, as well as business efficiency. Also, all respondent groups suggest that the law should cover all types of enterprises – both private and public, as well as all areas of commercial activity.
160. Suggestions on Anti-competitive Practices. All three stakeholder groups suggest that anti-competitive practices should be banned only if they harm general interests. Also, all three groups have expressed their disapproval of monopoly or market dominance, only if market powers are abused.
161. Review of Provisions relating to Mergers or Acquisitions. The business sector holds the view that provisions relating to mergers and acquisitions should be reviewed for all deals, while policy makers suggest such reviews for “big” deals only. 
162. Application of Competition Law to IPRs. All three groups are of the view that the law should include provisions relating to intellectual property rights as well.
163. Nature of Competition Authority and its Powers. The opinion of all three stakeholder groups is overwhelmingly (BC 100 percent, CC 90 percent, and PM 74 percent) in favour of an autonomous and independent Competition Authority. All three groups strongly feel that the Competition Authority (CA) should have both investigative and adjudicative powers with provision for appeal. These groups also want the CA to deal with unfair trade practices, as well as consumer protection issues. 
164. Provision of Special Regulators for Specific Sectors. All three groups hold an identical view that there should be specialized sectoral regulators for electricity, telecom etc. The CA should not have any say on these sectoral issues.

165. Provision for Penalty for Violation of the Law. The business sector’s responses are evenly split in this regard – 50% of the respondents suggesting criminal penalty for all types of violation and the other 50% suggesting penalty only in particular cases. On the other hand, consumers and policy makers suggest criminal penalty in all cases of violation of the law. However, all three groups strongly feel that there should be exemptions from penalties on grounds of technological advancement, protection of SME interest etc.
166. Approach to Implementation of the Competition Law. The commonly held view of all three groups is that the “rule of reason” approach should be followed in implementing the competition law.   
167. Right to private action. To the query whether the law should contain provisions to ensure the right to private action, the response of all groups is overwhelmingly positive.

168. Implementation of the Law in Phases. All stakeholders want implementation of the law in phases.

169. Involvement of Other Stakeholders in the Implementation of the Law. All three stakeholder groups strongly feel that in implementing the competition law the Competition Authority should involve all stakeholders through well structured committees.

CHAPTER VII

ANALYSIS OF DRAFT COMPETITION LAW

170. Competition laws around the world are structured to regulate markets to prevent and prosecute abuse of dominance, anti-competitive actions, and mergers and acquisitions that will lead to monopoly power.  However, there is no universal consensus regarding what constitutes the principle elements of an ideal competition policy, and best practices are being constantly redefined.  Therefore, it is for a particular country to decide and choose for themselves the fundamental tenents of an effective competition policy, consistent with the national development objectives and priorities.  Also, a fair amount of thought needs to be put in to determine the scope of the competition law and the framework for its implementation.  

171. Globally, there are over a hundred countries with competition laws, with many more in the process of developing and instituting such laws.  Experience in other countries suggests that the objectives of a competition policy are best achieved with wide public support and are deeply-rooted in a competition culture.  On one hand, consumer activism, where consumers are well aware of their rights and exert demand on the institutions to respect consumer rights, is key to ensuring an enabling competition culture.     

172. At another level, an important component of creating a competition enabling environment is to have in place effective advocacy organizations to promote and protect competition, which is different from enforcement of the instituted laws.  On one hand, this implies convincing public authorities to abstain from adopting unnecessary anticompetitive measures that protect specific interest groups but harm the greater public interest.  It also implies helping regulatory authorities clearly delineate the boundaries of economic regulation by determining which markets are characterized by natural monopolies or other market failures, where regulation rather than competition should be the disciplinary force.  Other components important to effective an advocacy environment include efforts by the competition authority to raise awareness of other stakeholders (other government entities, the judicial system, market forces, and the public at large) about the benefits of competition through various awareness-raising initiatives.  These advocacy programs, when effectively implemented, enhance the effectiveness of the enforcement of the law.   

173. In the United States, the Sherman Act, 1890, prohibits all agreements among enterprises that would harm competition (Section 1), and monopolization in interstate and foreign trade (Section 2). The Clayton Act, 1914, prohibits price discrimination between buyers (Section 2), tying contracts, in which the seller prevents buyers from purchasing goods from the seller’s competitors (Section 3), and mergers and interlocking directorates that would significantly reduce competition (Section 7). The Federal Trade Commission Act, 1914, forbids unfair methods of competition, for example by false or deceptive advertising (Section 5). The Robinson-Patman Act, 1936, forbids special discounts and other discriminatory concessions to large purchasers, to protect small firms from the competition of larger ones. The Celler-Kefauver Antimerger Act, 1950, prohibits any corporation from acquiring the assets of another, where the effect is to reduce competition substantially or to tend to create a monopoly. 

174. Similar examples are available in the competition laws of other countries. In the Romanian competition law, Article 5 prohibits agreements whose effect would be “the restriction, prevention or distortion of competition”. Article 6 prohibits “any misuse of a dominant position . . . by resorting to anti-competitive deeds having as object or as effect the distortion of trade or prejudice for the consumers.”

175. Brazil has had a competition agency, Conselho Administrativo de Defesa Economica (CADE), since 1962. Brazilian competition law does not differ significantly from the international standards. Although the first important legislation dates back to 1962, competition policy gained importance after the enactment of Law 8884, of 1994, which transformed CADE into a more independent body. In contrast to the majority of the emerging economies, Brazil has reached a considerable number of administrative decisions, most of them enacted after 1994 under Law 8884.

176. Countries whose competition laws lack one or more of the legal components of a competition policy have generally undertaken remedial action to correct the situation through amendments and drafting new legislation.  For example, Brazil passed legislation on merger control in 1999. Argentina’s competition law has no merger enforcement provisions, but there are currently amendments before the parliament to add them.

177. Competition policies have become an important part of private sector development agendas in developing countries, as countries shift from state control to market economies.  This has indeed been the case for relatively more advanced developing countries like Brazil and India, where trade liberalization, deregulation and privatization have dramatically changed their economies since the early 1990s.

178. There is no clearly spelt out competition policy or law in Bangladesh and as such there is no regulatory body that serves the function of a competition authority.  The related ordinance “Monopolies and Restrictive Trade Practices (Control and Prevention) Ordinance" (MRTPO) promulgated in 1970 has yet to be implemented, even after economic reforms were initiated in the mid-1980s and intensified in the 1990s.  

179. The provisions of the Ordinance are fairly elaborate and exhaustive. Article 3 prohibits undue concentration of economic power, unreasonable monopoly power or unreasonably restrictive trade practices. The Ordinance provides for the creation of a Monopoly Control Authority, lays down the mechanism of its composition, and outlines its functions (Articles 8, 9 and 10).  The Ordinance covers only the private sector undertakings and does not apply to (i) any undertaking owned or controlled by government, government company, or a corporation established by or under any act; (ii) any trade union or other association or workman or employees; (iii) any undertaking engaged in one industry, the management of which has been taken over by any person or body of persons in pursuance of any authorization made by the government.

180. Only private monopolies come under the purview of the law, and state monopolies do not.  To be effective in fostering competition, it is necessary to extend the coverage to include the public sector companies as well, thereby ensuring a level playing field to both the private and public sector organizations. 

181. Other limitations of the MRTPO include that the provision of the Ordinance is not sufficient to deal with anti-competitive practices and the consumers’ grievances at large.  Also, single firm monopolies are not covered in the substantive provisions of the law.  In addition, the levels of the penalties are very low and fail to serve as an effective deterrent to potential violators.     

182. The MRTPO has no clear definition of unfair trade practices and fails to control any abuses of market dominance.  Moreover, since the Act does not declare monopolist, restrictive and unfair practices illegal and ipso facto void, its ability to promote competition, consumer welfare and industrial growth is limited.   

183. The above analysis reveals the shortcomings of the MRTPO and delineates the challenges that need to be addressed to make the MRTPO effective.  In Pakistan and in India, where similar laws were in place, it can be observed that rather than amend the law, they choose to draft and enact a new law.  Learning from the experience of the neighboring countries, it might be appropriate for Bangladesh to draft a new Competition Law.  Alternately, the current Ordinance could be amended to address its shortcomings, and, as the Ordinance has provisions for dealing with anti-competitive practices, it can be easily implemented now. The government could first indicate its serious interest in this matter and proceed to create the Monopoly Control Authority, as laid down in the Ordinance, along with the appropriate agencies to enforce the provisions of the Ordinance.

CHAPTER VIII

THE WAY FORWARD

184. While trade liberalization and privatizations are preconditions for growth of a free market, it does not, in itself, guarantee effective competition, particularly, when the market players are not evenly matched.  In Bangladesh, the concentration of market powers has historically been skewed in favour of business interest groups.  Left unchecked, it is unlikely the situation will correct itself in the foreseeable future.  It is irrational to expect that efficiency gains due to reforms will be transferred to the vulnerable consumers, resulting in the desired socio-economic growth.  Instead, it appears that the future will bring more rampant abuse of power, and more sophisticated anti-competitive practices through cartelization and other price-fixing arrangements, coupled with greater rent-seeking practices, at great costs to consumers and the economy.  

185. Prevalent perceptions of stakeholders, as gauged through the survey, show a consensus among stakeholders for a urgent need to regulate the market to check anti-competitive practices, to institute a mechanism to implement the law, and to develop capacity of the stakeholders empowering them to create an enabling environment where competition can flourish.  Beneficiaries of a flourishing competitive regime will not only be the consumers, but also the businesses themselves.     

186. Should Bangladesh institute and enforce a competition law and policy? The answer is a resounding ‘yes’.  Repeatedly, this paper has highlighted the need for a well articulated and effective competition policy and law.  The absence of such a law has made the economy vulnerable to all kinds of anti-competitive practices, the costs of which are being borne by all the stakeholders. 

187. Competition policy enforcement is an important part of the continuation of the process of economic liberalization, to which the country is deeply committed. As large enterprises that dominate particular industries are privatized in the liberalization process, they may not welcome the emergence of competition to their products, whether the competition of domestic substitutes or from imports, and they may take actions to deter the import or distribution of such competing products. Only competition enforcement can negate such actions.

188. Competition enforcement is important for another reason – much of the population of the country may face increased economic uncertainty as a result of liberalization. The best response to such concerns is perhaps the creation of an effective social safety net, but a second response is the enactment, enforcement and publication of a competition law, which will convince the population that there are rules and protections for small actors in the marketplace. An effective competition law and policy can in fact be regarded as a pre-requisite for the enactment of liberalization legislation in other areas. 

189. A modern, independent and transparent competition authority will be needed for the enforcement of the competition law. Being at a very early stage, Bangladesh will need adequate technical assistance, as well as financial support from the international community, to establish a national competition authority and also to promote institutional capacity of the newly created authority.

190. Effective implementation of competition policy will also require close cooperation among these countries, given the greater degree of interdependence among them. Countries will need to cooperate with one another consistently with their respective laws, to maximize the efficacy and the efficiency of the enforcement of each country’s laws, and to help disseminate the best practices for the implementation of competition policies.

191. The challenges ahead for Bangladesh are the following:

a) Draft, adopt and implement an effective competition law and policy;

b) Create a Competition Authority;

c) Empower stakeholders to affect a competition culture through competition advocacy;

d) Seek cooperation of other countries to maximize the efficiency of enforcement of the competition law;

e) Seek international support in the form of technical assistance and financial resources for institution building, and creating and enhancing institutional capacity in the area.
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Annex Table 1. Participation of Public and Private Sectors in Various Manufacturing Sectors

	Industry code
	Sector Description
	No. of Establishment
	Production in Million Taka

	
	
	
	Government
	Private
	Joint Venture 
	Total

	311
	Food Manufacturing- dairy product, rice milling, vegetable oil etc.
	4435
	56

(0.09)
	64,384

(99.78)
	87

(0.13)
	64,526  (100.0)



	312
	Food Manufacturing- sugar, bakery, grain mill roducts, tea-etc
	1641
	5,112

(20.51)


	19,554 (78.46)
	256      (1.03)
	24,923 (100.0)

	313
	Beverage Industries
	31
	1,169 

(38.47)


	1,870 (61.53)
	-
	3,039 (100.0)

	314
	Tobacco Manufacturing
	519
	-
	24,968 (60.43)
	16,347 (39.57)
	41,316 (100.0)

	315
	Animal Feeds & By-Products
	3
	 -
	32 

(100.0)
	-
	32 

(100.0)

	321
	Manufacture of Textiles- cotton, jute, silk, handloom
	10794
	11,937 (18.82)
	49,802 (78.51)
	1,693 (2.67)
	63,432 (100.0)

	322
	Manufacture of Textile- made textile, knitwear, carpets, cords etc
	1263
	582 

(3.48)
	16,156 (96.52)
	-
	16,738 (100.0)

	323
	Wearing Apparel Expt. Footwear
	2353
	200 

(0.13)


	155,316 (97.28)
	4,146 (2.60)
	159,662 (100.0)

	324
	Leather and its Products
	204
	-
	14,513 (100.0)
	-
	14,513 (100.0)

	325
	Footwear Except Rubb. & Plastic
	109
	-
	24,865 (100.0)
	-
	24,865 (100.0)

	326
	Ginning, Press. & Balg of Fiber
	48
	-
	374

 (100.0)
	-
	374 

(100.0)

	327
	Embroidery on Textile Goods
	5
	-
	6 

(100.0)
	-
	6

 (100.0)

	331
	Wood & Wood Cork Products
	1134
	129 

(9.34%)
	1,247 (90.66)


	-
	1,376 (100.0)


	Industry code
	Sector Description
	No. of Establishment
	Production in Million Taka

	
	
	
	Government
	Private
	Joint Venture 
	Total

	332
	Furniture & Fixtures 
	460
	67

(6.57)


	955 

(93.43)


	-
	1,022 (100.0)

	341
	Paper & its Products
	93
	3,291 

(50.69)


	3,201 (49.31)
	-
	6,492 (100.0)

	342
	Printing & Publishing
	884
	-
	10,654 (100.0)
	-
	10,654 (100.0)

	351
	Drugs & Pharmaceutical Prods.
	267
	881

(4.57)
	15,820 (81.98)
	2,597 (13.46)
	19,298 (100.0)

	352
	Industrial Chemicals
	42
	14,269 (40.86)
	370

(2.35)
	1,077 (6.85)
	15,716 (100.0)

	353
	Other Chemical Products
	353
	237 

(100.0)
	8,510 (59.12)
	5,647 (39.23)
	14,395 (100.0)

	354
	Petroleum Refining
	1
	1,138

(100.0)
	-
	-
	1,138 (100.0)

	355
	Misc. Petroleum Prods. & Coal
	4
	-
	173 

(100.0)
	-
	173

(100.0)

	356
	Rubber Products
	173
	-
	685

(100.0)
	-
	685 

(100.0)

	357
	Plastic Products
	178
	-
	1,080 (100.0)
	-
	1,080 (100.0)

	361
	Pottery, China & Earthenwar
	300
	-
	1,070 (100.0)
	-
	1,070 (100.0)

	362
	Glass & its Products
	24
	-
	333

(38.17)
	539 (61.83)
	872 

(100.0)

	369
	Non-Metallic Mineral prods. 
	2051
	1,153

(6.97)
	7,369 (44.55)
	8,019 (48.48)
	16,541 (100.0)

	371
	Iron & Steel Basic Inds.
	195
	2,419  (11.37)
	18,867 (88.63)
	-
	21,286 (100.0)

	372
	Non-Ferrous Metal Basic Inds. 
	3
	-
	12 

(100.0)
	-
	12 

(100.0)

	381
	Fabricated Metal Products
	648
	-
	4,583 (100.0)
	-
	4,583 (100.0)

	382
	Fabricated Metal Products
	369
	87 

(1.25)
	6,861 (98.75)
	-
	6,947 (100.0)

	383
	Non-Electrical Machinery
	163
	27

(5.50)
	458 

(94.50)
	-
	484

(100.0)

	384
	Electrical Machinery
	27
	10,332 (44.93)
	12,434 (54.07)
	231

 (1.01)
	22,997 (100.0)

	385
	Transport Equipment


	213
	1,385

(10.49)
	11,756 (89.05)
	61 

(0.46)
	13,201,775

	386
	Scientific, Precision Etc. 
	13
	-
	18 

(100.0)
	-
	18

(100.0)

	387
	Photographic & Optical Goods
	37
	-
	26 

(100.0)
	-
	26 

(100.0)

	391
	Decorative handicrafts
	3
	-
	1 

(100.0)
	-
	1 

(100.0)

	392
	Sports & Athletic Goods
	7
	-
	25 

(100.0)
	-
	25 

(100.0)

	393
	Other Mfg. Industries
	231
	-
	3,103 (100.0)
	-
	3,103 (100.0)

	394
	Other Mfg. Industries
	32
	-
	32 

(100.00)
	-
	32

(100.0)

	
	Total
	29,573
	54,471

(9.45)
	481,482 (83.50)
	40,702 (7.06)
	576,656 (100.0)


Source
: Bangladesh Bureau of Statistics, Report of Bangladesh Census of 
 

   Manufacturing Industries (CMI), 1997-98, March 2003

Note
:  Figures in parentheses indicate percentage share in total production.

Appendix:

ORDINANCE V OF 1970

MONOPOLIES AND RESTRICTIVE TRADE PRACTICES

(CONTROL & PREVENTION) ORDINANCE 1970
An ordinance to provide for measures against undue concentration of economic power, growth, of unreasonable monopoly power and unreasonably restrictive trade practices.

[Gazette of Pakistan, Extraordinary, 26th February 1970]

No. F. 24 (I)/70-Pub.- The following ordinance made by the President of on the 21st February 1970, is hereby published for general information:-


Whereas the undue concentration of economic power, growth of unreasonable monopoly power and unreasonably restrictive trade practices, injurious to the economic well-being, growth and development of Pakistan;

And whereas it is expedient to provide for measures against such concentration, growth and practices and for matters connected therewith or incidental thereto;

And whereas the national interest of Pakistan in relation to the economic and financial stability of Pakistan requires the Central legislation in the matter;

Now, therefore, in pursuance of the Proclamation of the 25th day of March 1969, read with the Provincial Constitution Order, and in exercise of all powers enabling in that behalf, the President is pleased to make and promulgate the following Ordinance: -

CHAPTER I – PRELIMINARY
1. Short title, extent and commencement. – 

(1) This Ordinance may be called the Monopolies and Restrictive Trade Practice (Control & Prevention) Ordinance, 1970.

(2) It extends to the whole of Pakistan.

(3) It shall come into force on such date as the Central Government may, by notification in the official Gazette, appoint

2. Definitions. – 

(1) In this Ordinance, unless there is anything repugnant in the subject or context-

a) “agreement” includes any arrangement or understanding whether or not in writing and whether or not it is or is intended to be legally enforceable;

b) “ associated undertakings” means any two or more undertakings interconnected with each other in the following manner, namely:-

i) If  a person who is the owner or partner, officer or director of an undertaking or who directly or indirectly holds or controls shares carrying not less than twenty percent of the voting power in such undertaking, is directly or indirectly, holds or controls shares carrying not less than twenty percent or the voting power in that undertaking;

ii.)  If the undertakings are under the common management or common control or one    

      is the subsidiary or another;

(c) “Authority” means the Monopoly Control Authority constituted under section 8;

(d) “control”, in relation to an undertaking, means the power to exercise a controlling              influence over the management or the policies of the undertaking, and, in relation to shares, means the power to exercise a controlling influence over the voting power attached to such shares;

(e) “individual” includes a Hindu undivided family;

(f) “market”, in relation to any goods or services means the geographic region in which the competition in the production or sale of such goods or the provision of such services takes place.;

(g) “monopoly power” means the ability of one or more sellers in a market to set non-cooperative price or restrict output without losing a substantial share of the market or to exclude others from any part of that market;

h)  ”price”, in relation to the sale of any goods or to the   provisions of any services, includes every valuable consideration, whether direct or indirect which in effect relates to the sale of any goods or the provision of the any services;

(i)  “retailer”, in relation to the sale of any goods, means a person who sells the goods to any other person than otherwise for re-sale;

(j)  ”service” means provision of board, lodging, transport, entertainment, or amusement, or of facilities, connection with the supply of electrical or other energy, purveying of news, banking, insurance or investment;

(k) ”trade” means any business, industry, profession or occupation relating to the production, supply or distribution of goods, or to the provision or control of any service;

(l)   “trade practice” means any act or practice relating to the carrying on of any trade or business;

(m) “undertaking” means any concern, institution, establishment or enterprise engaged in the production, supply or distribution of goods or in the provision or control of any service;

(n)  “unreasonably restrictive trade practice” means a trade practice which has or may have the effect of unreasonably preventing, restraining or otherwise lessening competition in any manner.

(o)  “value of assets”, in relation to an undertaking, means the value of assets of the undertaking at cost less depreciation at the normal rates at which depreciation is calculated for purpose of assessment of income tax.;

(p)  “wholesaler”, in relation to the sale of any goods, means a person who purchases goods and sells them to any other person for re-sale; and 

(q)  “words and expressions used but not defined in this Ordinance and defined in the Companies Act, 1913 (VII of 1913), have the meaning respectively assigned to them in that Act.

(2) For the purposes of this Ordinance and individual shall be deemed to own, hold or control a thing if it is owned, held or controlled by that individual or his spouse, or by a brother or sister, of the individual, or by any of the lineal ascendants or descendants of the individual.

Chapter II – Undue Concentration of Economic POWER, ETC, PROHIBITED
3. Undue concentration of economic power, etc, prohibited. – There should be no undue concentration of economic power, unreasonable monopoly power or unreasonably restrictive trade practices.

4. Circumstances constituting undue concentration of economic power.- Undue concentration of economic power shall be deemed to have been brought about, maintained or continued if – 

(a) there is established, run or continued an undertaking the total value of whose assets is not less than one crore of rupees, or such  other amounts  as the Authority may by rule prescribe, and which is –

i) not owned by a public company, or 

ii) is owned by public company in which any individual holds or controls shares carrying not less than fifty percent or such other percentage as the Authority may by rule prescribe, of the voting power in the undertaking;

(b) there are any dealings between associated undertakings which have or are likely to have the effect of unfairly benefiting the owners or shareholders of one such undertaking to the prejudices of the owners or shareholders of any other of its associated undertakings. 

5. Circumstances constituting unreasonable monopoly. – 

(1) Unreasonable monopoly shall be deemed to have been brought about, maintained, and continued if – 

(a) there has been created or maintained any such relationship between one or more competitors in the same market and together produce, supply, distribute or provide not less than twenty percent of the total goods or services in such market;

(b) there has been any acquisition by one person or undertaking of the stock or assets of      any other person or undertaking, or any merger of undertakings, where the effect of the acquisition or merger is likely to create monopoly power or to substantially lesson competition in any market, including any acquisition which creates any such relationship as is referred to in clause (a);

(c) any loan is granted by a bank or insurance company to any of the associated undertakings of amounts

greater or on terms more favorable than for loans made available to other undertakings in comparable situations, or any loan is granted by a bank or insurance company to a person undertaking not associated with it on the condition or understanding that the borrower or any of its associated undertakings will make any loan to a person or undertaking associated with the lender.

(2) No such relationship, acquisition, merger or loan as is referred to in subsection (1) shall be deemed to have the effect of bringing about, maintaining or continuing unreasonable monopoly if it is shown –

a) that it contributes substantially to the efficiency of the production or distribution of goods or of the provision of services or to the promotion of technical progress or export or goods;

b) that such efficiency or promotion could not reasonably have been achieved by means less restrictive of competition; and 

c) that the benefits of such efficiency or promotion clearly outweigh the adverse effect of the absence or lessening of competition.  

6. Unreasonably restrictive trade practices- 

(1) Unreasonably restrictive trade practices shall be deemed to have been resorted to or continued if there is any agreement. –

a) between actual or potential competitors for the purpose or having the effect of – 

i) fixing the purchase or selling prices or imposing any other restrictive trading conditions with regard to the sale and distribution of any goods or the provision or any services;

ii) dividing or sharing of markets for any goods or services;

iii) limiting the quantity or the means of production, distribution or sale with regard to any goods or the manner or means of providing any services;

iv) limiting technical development or investment with regard to the  production, distribution, or sale of any goods or the provision of services;

v) excluding by means of boycott any other person or undertaking from the production, distribution, or sale of any goods or the provision of any services;

b) between the supplier and a dealer of goods fixing minimum resale prices, including -

i) an agreement with a condition for the sale of goods by a supplier to a dealer which purports to establish or provide for the minimum prices to be charged on the resale of the goods in Pakistan; or 

ii) an agreement which requires as a condition or supplying goods to a dealer to the making of any such agreement;

c) which subjects the making of any agreement to the acceptance by suppliers or buyers of additional goods or services which are not, by their nature or by the custom of the trade, related to the subject- matter of such agreement. 

(2) No such agreement as is referred to in subsection (1) shall be deemed to constitute an unreasonably restrictive trade practice if it is shown –

a) that it contributes substantially to the efficiency of the production or  distribution of goods or the provision of services or to the promotion of technical progress or export of goods;

b) that such efficiency or promotion could not reasonably have been achieved by means less restrictive of competition; and 

c) that the benefits from such efficiency or promotion clearly outweigh the adverse effect of the absence or lessoning competition.

7. Other circumstances constituting concentration of economic power etc.- 

(1) Without prejudice to the provisions of section 4, 5, and 6, the Authority may by General Order prescribe the circumstances in which and the conditions under which undue concentration of economic power or unreasonable monopoly power shall be deemed to exist and the practices which shall be deemed to be unreasonably restrictive trade practices.

(2) Where the Authority is of opinion that the making of a General Order under subsection (1) may be in the public interest, it shall conduct an inquiry affording the persons or undertakings likely to be affected by such an Order such opportunity of being heard and placing before it relevant facts and material as it may deem fit.

(3) Before making any General Order under subsection (1), the Authority shall –

a) publish in the official Gazette and in such other manner as in its opinion will bring it to the notice of all persons and undertakings likely to be affected thereby a draft of the proposed General Order together with a notice inviting suggestions or objections to be submitted before a date specified therein;

b) consider any objection or suggestion which may be received by it from any person or undertaking with respect to the draft; and 

c) where it deems appropriate, afford an opportunity to any such person or undertaking of being heard and of placing before it facts and material in support of the objections or suggestion.

CHAPTER III – MONOPOLY COTROL AUTHORITY
8. Constitution of Authority. – 

(1) For the purposes of this Ordinance, the Central Government shall, by notification in the official Gazette, constitute a Monopoly Control Authority consisting of not less than three members appointed by it one of whom shall be appointed to be the chairman. 

(2) No person shall be appointed as, or continue to be, a member of the Authority if he has or acquires any such financial or other interest as is likely to affect prejudicially his functions as such member.

(3) No member of the Authority shall assume his office until he has made such declaration affirming secrecy and fidelity as may be prescribed.

(4) A member of the Authority shall hold office for a period of five years unless he earlier resigns or otherwise ceases to hold office. 

(5) A casual vacancy in the office of a member caused by death, resignation or otherwise shall be filled for the remainder of the term of such member by the appointment of another person. 

(6) No act or proceeding of the Authority shall be invalid by reason only of the existence of any vacancy among its members or any defect in its constitution.

9. Appointment of officers by the Authority. – The Authority may appoint such officers and servants on such terms and conditions as it may determine.

CHAPTER IV – FUNCTIONS AND POWERS OF THE AUTHORITY
10. Functions of the Authority. – The functions of the Authority shall be -  

a) to register undertakings, individuals and agreements;

b) to conduct enquiries into the general economic conditions of the country with particular reference to the concentration of economic power and the existence or growth of monopoly power and restrictive trade practices;

c) to conduct such enquiry into the affairs of any undertaking or individual as may be necessary for the purposes of this Ordinance;

d) to give advice to persons or undertakings asking for the same as to whether any actions proposed to be taken by such person or undertaking are consistent with the provisions of this Ordinance, or any rules or orders made there under;

e) to make recommendations to the Central Government or a Provincial Government for suitable governmental actions to prevent or eliminate undue concentration of economic power, unreasonable monopoly power or unreasonably restrictive trade practices; and

f) to make such orders and to do all such things as are necessary for carrying out the purposes of this Ordinance.

11. Proceedings in case of contravention of section (3). –

(1) Where the Authority is satisfied that there has been or is likely to be a contravention of the provisions of section 3 and that action is necessary in the public interest, it may one or more of such orders specified in section 12 as it may deem appropriate.

(2) Before making an order under subsection (1), the Authority shall –

a) give notice of its intention to make such order stating the reasons therefor to such persons or undertakings as may appear to it to be concerned in the contravention to show cause on or before a date specified therein  as to why such order shall not be made; and 

b) give the persons or undertakings an opportunity of being heard and of placing before it facts and material in support of their contention. 

(3) An order made under subsection (1) shall have effect notwithstanding anything contained in any other law for the time being in force or in any contract or memorandum or articles of association.

12. Orders of the Authority. – 

(1) An order of the Authority under section 11 may, -

a) in the case of undue concentration of economic power - 

i) require the firms or companies concerned, not being public limited  companies, to be converted, within such time and in such manner as may be specified in the order, into public limited companies;

ii) require controlling shareholders of the public limited companies concerned to offer such part of the stocks and shares held by them within such time and is such manner as may be specified in the order to the general public, including the National Investment Trust and an investment institution established or controlled by Government;

iii) prescribe the circumstances in which the conditions on which the associated undertakings concerned may deal with each other;

b) in the case of unreasonable monopoly power, -

i)  require the person or undertaking concerned to divest himself or itself of the ownership of any stock or shares or other beneficial interest in any undertaking or of any assets within such time and under such condition as may be specified in the order;

ii) require the person concerned to divest himself of any position held by him as an officer, director or partner in any undertaking with such time  and such conditions as may be specified in the order;

iii) require the person or undertaking concerned to divest himself or  itself of the management or control of any undertaking within such time and under such conditions as may be specified in the order;

iv) prohibit the person or undertaking concerned from acquiring the stock or assets of, or the undertaking from merging with, any other undertaking;

v) limit the total loans which may be made by any bank or insurance company to any single individual or undertaking, or to any undertaking associated with such bank or insurance company;

vi) limit the investments of any undertaking engaged in the banking, investment or insurance business;

vii) require the person or undertaking concerned to take such actions specified in the order as may be necessary to restore competitive prices and eliminate restrictions on output or entry of competitors in the market;

c) in the case of unreasonably restrictive trade practices – 

i) require the person or undertaking concerned to discontinue or not to repeat any restrictive trade practice and to terminate or modify any agreement relating thereto in such manner as may be specified in the order;

ii)  require the person or undertaking concerned to take such actions specified in the order as may be necessary to restore competition in the production, distribution or sale of any goods or provision of any services.

(2) An order referred to in sub-clause (ii) of clause (a) of subsection (1), sub-clause (i) of clause (b) of that subsection shall not be so made as to require the offer of the stocks or shares at a price below their face value or at price below the aggregate of such value and fifty percent, of the difference between such value and the net worth of the stocks or shares as may be determined in accordance with the rules made in this, behalf, whichever is greater.

(3) Where any stocks or shares have been offered in pursuance of an order referred to in subsection (2), no fresh order of such nature shall be made in respect of the same person or undertaking within a period of three years from the date of such order whether or not the stocks or shares offered have actually been subscribed.

13. Power of interim order. – 

1. Where, during the course of any proceeding under section 11, the Authority is of opinion that issue of a final order in the proceeding is likely to take time and that in the situation that exists or is likely to emerge, an interim order is necessary in the public interest, it may, after giving the persons or undertakings concerned an opportunity of being heard, by order, direct such persons or undertakings to do or refrain from doing or continuing to do any act or thing specified in the order.

2. An order under subsection (1) may, at any time, be modified or cancelled by the Authority and, unless so cancelled, shall remain in force for such period as may be specified therein but not beyond the date of the final order made under section 11.

14. Special enquiry.-

          
(1) The Authority may, on its own, and shall upon a reference made to it by the Central Government, conduct special enquiries into any matter relevant to the purposes of this Ordinance.

(2) Where the Authority receives from not less than twenty-five persons a complaint in writing of such facts as constitute a contravention of the provisions of section 3, it shall, unless it is of opinion that the application is frivolous or vexatious or based on insufficient facts, conduct a special enquiry into the matter to which the complaint relates.

(3) If upon the conclusion of a special inquiry under subsection (1) or subsection (2), the Authority is of opinion that the findings are such that it is necessary in the public interest so to do, it shall initiate proceedings under section 11.

15. Powers of the Authority in relation to a proceeding or enquiry. –

(1)The Authority shall, for the purposes of a proceeding or enquiry under this Ordinance, have the same powers as are vested in a Civil Court under the Code of Civil Procedure, 1908 (Act V of 1908), while trying a suit, in respect of the following matters, namely:-

a) the summoning and enforcing the attendance of  any witness and examining him on oath;

b) the discovery and production of any document or other material object producible as evidence;

c) the reception of evidence on affidavits;

d) the requisitioning of any public record from any Court or office;

e) the issuing of commissions for the examination of witnesses and documents.

(2) Any proceeding before the Authority shall be deemed to be a judicial proceeding within the meaning of sections 193 and 228 of the Pakistan Penal Code (Act XLV of 1860), and the Authority shall be deemed to be a Civil Court for the purposes of section 195 and Chapter XXXV of the Code of Criminal Procedure, 1898 (Act V of 1898).

(3) The Authority may, for the purposes of a proceeding or enquiry under this Ordinance, require any person –

a) to produce before, and to allow to be examined and kept by an officer of the Authority specified in this behalf, any books, accounts, or other documents in the custody or under the control of the person so required, being documents relating to any matter the examination of which may be necessary for the purposes of this Ordinance; and 

b) to furnish to an officer so specified such information in his possession relating to any matter as may be necessary for the purposes of this Ordinance. 

CHAPTER V – REGISTRATION
16. Registration. –

(1) In order that information relevant to the performance of its functions under this Ordinance is available to the Authority, the following undertakings, individuals and agreements shall be registered with the Authority in such manner as may be prescribed by rules namely: - 

(a) An undertaking which, during the next proceeding calendar year produced, distributed, sold or provided not less than one-third of the total production or supply of any goods or services in a Province.

(b) Associated undertakings engaged in the same line of business, which during the next preceding calendar year produced, distributed, sold or provided not less than twenty percent, of the total production or supply of any goods or services in any Province.

(c) An undertaking which during the next preceding calendar year by itself or together with its associated undertaking, both produced and distributed by wholesale or by retail or by both not less than twenty percent, of the total production and supply of any goods in any Province.

(d) An undertaking which is not owned by a public company and the total value of the assets of which is not less than one core of rupees.  

(e) An undertaking which, by agreement or otherwise, establishes minimum resale price for retailers or wholesalers with regard to goods which it produces or distributes;  

(f) An undertaking which, by itself or together with its associated undertaking, is the sole distributor or supplier in any Province for more than one undertakings of any goods or services.

(g) A bank, investment company or insurance company which, in relation to any other undertaking, is an associated undertaking.

(h) An individual who holds or controls or controls, whether directly or indirectly, shares carrying not less than fifty percent, of the voting power in an undertaking owned by a public company the total value of the assets of which is not less than one crore of rupees.

(i) An agreement for any such acquisition or merger as is referred to in clause (b) of subsection (1) of section 5.

(j) An agreement of the nature referred to in subsection (1) of section 6.

(k) An agreement for the distribution or sale of any goods which directly or indirectly, -

1) limits the areas in which, or the persons to whom the product may be re-sold;

2) prohibits or restricts the distribution or sale of other goods by the distributor;

3) limits the persons through whom the distributor may distribute or sell such goods.

(l) Any license of patents or technology which limits the freedom of the licensee to use such patents or technology in the manufacture of any goods or to sell the goods produced under such licensee at such prices, in such areas, to such persons and for such uses as the licensee may choose, or which limits the freedom of the licensor to grant additional licenses to such persons and on such terms as he may choose.

(m) Such other persons, undertakings, agreements or franchise as the Authority may by rule prescribe.

Explanation: -

For the purposes of clauses (a), (b), and (c), the percentage of any goods produced, distributed or sold or of any services provided shall be computed on the basis of the monthly statistical bulletin of the Central Statistical Office of the Central Government or such other basis as the Authority may by rule prescribe. 

(2) An application for registration under subsection (1) shall be made in the form of a memorandum, which shall –

a) in the case of an undertaking, set out the value of its assets, the volume of each of the goods or services sold or provided by it, and the full particulars of the facts by reason of which it is subject to registration; 

b) in the case of an individual, set out a statement of the extent and nature of his control over an undertaking or its shares, by reason of which he is subject to registration;

c) in the case of an agreement, set out the names and addresses of the persons who are parties to the agreement and be accompanied by a true copy of the agreement or, if the agreement is not in writing, by the full particulars of the agreement.

(3) An application for registration shall be made –

a) in the case of an undertaking, by the person who is for the time being responsible for the conduct of the affairs of the undertaking;   

b) in the case of an individual, by such individual; and    

c) in the case of an agreement, by all the parties thereto.

Explanation: -

The provisions of this subsection shall be deemed to have been complied with if the application is made - 

a) in the case of an undertaking, by the person for the time being responsible for the conduct of the affairs of any one of its associate undertakings;

b) in the case of an individual other than Hindu undivided family by any one of his relations referred to in subsection (2) of section 2;  

c) in the case of a Hindu undivided family, by any member of the family; and 

d) in the case of an agreement, by any one of the parties thereto.

(4) If at any time there is any variation in the relevant facts relating to an undertaking, individual or agreement with reference to which an application for registration was made 

or registration was effected, particulars of such variation shall, within thirty days of the variation, be reported to the Authority by the person referred to subsection (3).

17. Registers to be kept. –

(1) The Authority shall keep an maintain in such form as may be prescribed by rules separate registers for the registration of undertakings, individuals and agreements subject to registration under this Ordinance.

(2) The Authority shall register an undertaking, individual or agreement by entering in the register such particulars relating thereto as may be prescribed by rules.  

(3) The Authority shall enter in the register any variation in the facts relating to an undertaking, individual or agreement reported to it. 

(4) A register shall be open to public inspection at such time and on payment of such fees as may be prescribed by rules, except that the Authority may, upon application by the person or undertaking concerned, provide for the confidential treatment of trade secrets.

18. Cancellation of registration:-

Where an undertaking, individual agreement registered under section 16 has, by reason of a change in the facts with reference to which the registration was effected, ceased to be subject to registration under this Ordinance and the fact is reported to the Authority by the person referred to in subsection (3) of section 16, the Authority shall if it is satisfied upon such inquiry as it may think fit that the undertaking, individual or agreement has so ceased, cancel the registration.

CHAPTER VI – PENALTIES AND APPEALS
19. Penalty. – 

(1) The Authority may by order, direct any person, or undertaking to pay to the Central Government by way of penalty such sum not exceeding one lakh rupees as may be specified in the order if, after giving the person or undertaking concerned an opportunity of being heard, it determines that such person or undertaking –

a) has failed to comply with any order of the Authority made under this Ordinance, or has willfully failed to register as required by the provisions of this Ordinance, or

b) has furnished any information or made any statement to the Authority which he knows or has reason to believe to be false in any material particular. 

(2)  If any such failure as is referred to in clause (a) of that subsection is a continuing one, the Authority may in the manner provided for in the subsection  (1) also direct that the person or undertaking guilty of such failure shall pay by way of penalty to the Central Government a further sum which may extend to ten thousand rupees for every day after the first.

(3) A penalty imposed under subsection (1) or subsection (2) shall be recoverable as an arrear of land revenue.   

20. Appeal to the High Court. –

Any person aggrieved by an order of the Authority under section 11 or section 19 may, within sixty days of the receipt of such order, appeal against it to the High Court on any of the following grounds, namely: -

a) that the order is contrary to law or to some usage having the force of law.

b) that the order has failed to determine some material issue of law or usage having the force of law;      

c) that there has been a substantial error or defect in following the procedure provided in this Ordinance which may possibly have produced error or defect in the order upon the merits.    

21. Power to call for information relating to undertakings. –

Notwithstanding anything contained in any other law for the time being in force, the Authority may, by general or special order, call upon any person for the time being responsible for the conduct of the affairs of an undertaking to furnish periodically or as and when required any information concerning the activities of the undertaking, including information relating to its organization, business, trade practices, management and connection with any other undertaking, which the Authority may consider necessary or useful for the purposes of this Ordinance.

22. Compensation not payable. – 

No person shall be entitled to or be paid any compensation or damages for any loss or injury suffered by him on account of the termination of any agreement or employment or the divestment of any share or property in pursuance of any order made under this Ordinance. 

23. Indemnity. –

No suit, prosecution or legal proceeding shall lie against the Authority or any officer or servant of the Authority for anything in good faith done or intended to be done under this Ordinance or any rule or order made there under.

24. Power to make rules. – 

The Authority may make and publish rules regarding procedures, fees and all other matters for carrying out the purposes of this Ordinance.

25. Ordinances not to apply to certain undertaking. –

This Ordinance shall unless the Central Government by notification in the official Gazette otherwise directs, apply –

a) to an undertaking which is owned by the Central Government or  a Provincial Government, or 

b) to an undertaking which is owned by a body corporate established by the government by law or whose Chief Executive is appointed by or with the approval of the Central Government or by a Provisional Government, 

c) to anything done by any person or undertaking in pursuance of any order of the Central Government or a Provisional Government, or

d) to anything done by a Trade Union or its members for carrying out its purposes. 

BOX 1


Bus operators threatened for reducing fare


Staff Correspondent, Rajshahi





The Rajshahi Sarak Paribahan Owners' Group (RSPOG) has threatened to shut down bus operators on the Rajshahi-Dhaka route if they reduce fares.


 


The threat came when a section of private transport owners were thinking of reducing the bus fare on the route after the opening of the 55-kilometre Bonpara-Hatikumrul link road to Bangabandhu Jamuna Bridge.  The link road reduced the distance by over 85 kilometres. 





RSPOG directed the Rajshahi-Dhaka bus operators to charge at least Tk 200 for a ticket.  "If less than Tk 200 is charged, a fine of Tk 500 will be realized for each ticket, and for non-payment, the bus counter will be kept shut for seven days", said a RSPOG notice hung at the bus stand.  The notice was signed by Nazrul Islam, Joint Secretary of RSPOG.





Source: Daily Star, 1 June 2003





Chart 1: Profile of Respondents





BOX 2


Coaxing patients into treatment trap:Law enforcers detect 15 dishonest physicians, 24 clinics and labs


Shariful Islam





A law-enforcement agency is making a list of unscrupulous physicians involved in luring patients from public hospitals at Sher-e-Bangla Nagar to private clinics and laboratories to make money.  About 24 private clinics and pathological labs have also been bracketed for being the lynchpin of such organised crime.  "We've so far detected about 15 such dishonest physicians and nearly 24 clinics and labs," confirmed a senior official in that agency, seeking anonymity. 





Owners of the clinics and labs in collusion with brokers and certain amoral physicians, lab technicians and staff of Pangu (orthopaedic) hospital, Suhrawardy Hospital and National Institute of Cardiovascular Diseases (NICVD) compel helpless patients to take treatment outside public hospitals at exorbitant prices. Though government hospitals are equipped with pathological facilities, some doctors send patients to get tests done in the labs of their choices. The physicians reportedly get commission, ranging from 40 percent to 60 percent of total costs from these medical outfits. Investigators have already gathered enough evidence against the already bracketed doctors and owners of the clinics and labs. "We are still trying to find out if some others were involved in the nexus," said the official. 





Most of the private clinics and labs in question are located at Mirpur Road, Babar Road, Humayun Road and Ring Road and are within two km sphere of the government hospitals at Sher-e-Bangla Nagar. Ideally, private clinics should be located where government healthcare facilities are not available, but that is not the case here. Private clinics and labs have mushroomed in the area and are doing booming business. 





Patients from rural areas are the easy prey of brokers. The Rapid Action Team arrested 10 persons from Pangu hospital and the NICVD premises on May 14 on charge of alluring patients to the private clinics. "A broker gets Tk 1,500 to Tk 2,000 from private clinic owners if he/she can hook a patient," an employee of a private clinic near Pangu hospital told The Daily Star. "Like us, most of the clinics have their paid people at Pangu, NICVD and Suhrawardy hospitals to trap patients," he confided. 





Momin Uddin, an officer at an insurance company, had a nightmarish experience when he went to Pangu hospital after being shot by some miscreants about a month back. "I went to Pangu hospital with a bullet in a leg. It was around 11:30pm then. Two youths appeared from nowhere and literally forced me to get admitted to a clinic at Mirpur Road," said the 28-year-old. An assistant professor at Pangu hospital conducted the operation at the clinic and charged Tk 11,500. Momin said he had to pay more than Tk 77,000 as hospital, doctor and others bills in less than a month's treatment there. The clinic's service was far below ordinary, Momen said, adding, "I had to pay Tk 1,500 per day as cabin rent alone," he said. 





The Daily Star recently found a day-labourer, Fazlu, waiting at a ward of Suhrawardy hospital for hernia operation. "I got some blood and ultrasonogram tests done at a lab, just opposite to the Mirpur road. I know test facilities are available in this hospital. But a doctor and hospital staff virtually forced me to go for the tests at the clinic," said Fazlu, who came from Bhola for the treatment, when approached. "A hospital staff suggested that the operation at the hospital is very risky and that I should go to a good private clinic he happens to know for operation," he said.  





Source: Daily Star 28 June 2003





BOX 3


Pharmaceutical Cos-Doctors Nexus: Fix of freebies


Pinaki Roy





Some pharmaceutical company salesmen in Bangladesh are bribing doctors to prescribe their drugs, with the result that patients are often given inappropriate or unnecessarily expensive medicine. A large number of doctors accept "gifts" from drug companies, admitted S M Shafiuzzaman, president of the Bangladesh Association of Pharmaceutical Industries.  He declined to comment further on the practice. But some salespeople or medical representatives -- as they like to be known -- are prepared to provide more information. 





Four representatives from different pharmaceutical companies, multinational and local, told The Daily Star that bribing doctors in order to increase use of particular drugs was widespread. "We are giving doctors almost everything, from paperweights to cash," admitted one.  Other "incentives" include free air ticket for foreign trips, computers, mobile phones, air conditioners, table lights, telephones, towels, calendars and pens. The representatives said that the value of gifts depended on the "quality" of the doctor. 





"Quality" is defined by the number of patients the doctor sees every day.  An "A" class physician treats at least 30 patients a day. Because these doctors prescribe so many drugs, pharmaceutical salesmen visit them seven times a week, offering not only bribes but drug samples worth a minimum of Tk 500 on every visit.  Free samples are an investment for the company, because the doctor is likely to prescribe the drug for many patients. A "B" class doctor, who treats 20 patients daily, will get three or four visits a week by salesmen, who hand over samples worth at least Tk 300 a visit. The bribers also target senior physicians "because when a senior professor prescribes an item, the juniors follow him," one representative explained. 





Some of the representatives argued that that the samples are simply designed to show the doctor what is available. But a professor from Bangabandhu Sheikh Mujib Medical University, requesting anonymity, disagreed. "It is of course bribery," he commented, "and ultimately patients have to pay." The samples may not be the best or cheapest on the market, and doctors may be encouraged to prescribe them for other illnesses and conditions, for which the drugs are not ideally suited. "Doctors often feel obliged to prescribe our products. So they sometimes prescribe drugs which the patient doesn't need," admitted one young medical representative. 





It is not a one-way traffic: the medical representatives interviewed by The Daily Star claimed that some physicians ask them for money in exchange for a promise to prescribe particular products. Giving an example of unnecessary prescribing of costly drugs, a teacher from the pharmacy department of Dhaka University said: "Pure vitamins fall under the government's price control system. One out of 500 patients might need a bit of zinc, which would cost, for example, Tk 1. But vitamins mixed with the zinc solution are not under price control and could cost, say Tk 50, even though the real value may be not more than Tk 2. In such a case, a pharmaceutical company makes an extra profit of Tk 48 just by persuading the doctor to prescribe that product." 





A Dhaka Medical College professor said that physicians who asked for money to prescribe products, or who advised patients to buy drugs merely because they had been paid to do so by pharmaceutical companies, were failing to live up to their social responsibilities. "The government should form strict laws to control the practice," he said. 





Source: The Daily Star  21 June 2003





Chart 5: Objectives of the Law





Chart 4: Objectives of the Law





Chart 7: Nature of the implementation mechanism
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