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Introduction

Much has been said about the need to have merger control regulation in a developing country such as Zambia. It is argued that there is no need to regulate mergers in a small economy. It is however precisely for this reason, the small economy, that mergers should be vigilantly regulated as the effects of acquisition of monopoly power, the abuse thereof, foreclosure of market growth and entry, lessened domestic economic efficiencies and other adverse effects on the public interest have far more reaching consequences in a small economy. Our experience in Zambia is that in developing countries, mergers, if not properly monitored, can sometimes produce market structures which are anti-competitive in the sense of making it easier for a group of firms to cartelise a market, or enabling the merged entity to act more like a monopolist.  This is because in these countries, there are fewer firms in the market; hence, it can become easier for them to collude. 

The success of any robust merger control system lies in the effective use of the investigative tools at the disposal of the Competition Authority, of which generally, they are diverse. From our experience, the selection of the investigative tools would largely be influenced by:

1. The enforcement powers of the particular Competition Authority i.e. the legislative framework

2. The Human and Financial Resources of the Competition Authority

3. The nature of the merger i.e. whether it is national or transnational

4. The secondary data already available with the Competition Authority

5. The competition history of the parties involved in the merger

6. Availability of international best practices to be used as a guide

Most developing countries such as Zambia have gone through an experimental period involving largely World Bank and/or IMF led Structural Adjustment Programmes. Zambia has not been an exception. Thus, most of the regulatory laws and the enforcement mechanisms were a conditionality from the Bretton Wood institutions. The emergency of economic liberalisation in 1991 and the enactment of the Competition and Fair Trading Act in 1994 in Zambia as well as the establishment of the Zambia Competition Commission in 1997 created for the first time a mechanism to regulate market conduct in Zambia, principally mergers. Merger enforcement, investigative techniques and tools were largely unknown and the Commission had to go through a steep learning curve.

Largely, the competition regime in Zambia has endured in a tough economic and business environment, notwithstanding the human and financial resource constraints peculiar with a developing economy. This paper gives a developing country perspective on the investigative tools used in mergers and acquisitions, and the constraints thereof.

Investigative Tools in Mergers and Acquisitions

The Zambia Competition Commission has been in existence since 1997 and over the years, has developed certain administrative investigative procedures relevant in the social, legal, economic, political and technological environment under which we operate. Merger control regulation in Zambia is largely self-regulatory, as prima facie, all horizontal mergers are declared illegal unless notified and approved by the Commission. With a pre-merger authorisation regime, the Competition and Fair Trading Act, 1994 uses the pre-merger notification or filing as the primary investigative tool, since:

No merger or takeover made [without authorisation] shall have any legal effect and no rights or obligations imposed on the participating parties by any agreement in respect of the merger or takeover shall be legally enforceable.

I am aware that the International Competition Network (ICN) has devised a guide for merger investigative tools, which includes notification forms, request for internal documents, voluntary production, cooperation agreements, telephone interviews, public invitation, expert study reports, surprise inspections, site visits and so on. The Zambia Competition Commission uses most of these tools, as outlined below.

Obtaining Information, Documents and Evidence

The major tool that the Commission has access to is the use of Section 14 of the Act, which confers powers on the Executive Director to obtain information, documents and evidence when investigating possible contraventions of Part 3 of the Act. In order to use this provision, the Executive Director must have reason to believe that an offence under the Act or any regulations made thereunder has been committed. The same provision empowers the Executive Director to enter any premises.

Penalties and Offences
The Act provides for both civil and criminal sanctions for the contravention of the Act. Section 16 of the Act makes it an offence for any person who contravenes or fails to comply with any provisions of the Act i.e. refuses to furnish information or to produce any documents or furnishes any false information to the Commission.

Merger Notification Form

In our setting, the merger notification form is the foremost or frontline investigative tool that is used by the Commission. The form has been revised over time in order to be as business friendly as possible while allowing the Commission to obtain the relevant information for merger assessment. However, in a number of cases, businesses filing in the form have appeared not to understand some of the questions and/or what is required of them. Further, in some instances, the businesses would appear not to have the data required even where they do understand what is required. Cases have arisen where notifying parties have submitted incomplete forms because they either did not understand some questions or did not have the relevant data to submit. To curtail this problem, the Commission has encouraged pre-notification meetings with the parties where the form is explained in detail. Where the parties genuinely do not have the information the Commission proposes alternative information. Usually, the party to the transaction whose business is the target for the merger is most desired to take lead in filling the form and/or provide relevant information.

The use of notification forms to obtain information has its own shortcomings. The Commission should have in place a mechanism to constantly review the notification forms and information requests. The following matters should be taken into account:

· To eliminate excessive information requirements, while at the same time ensuring that the Commission has sufficient information to identify competitively sensitive transactions, it is recommended that initial information requests seek the minimum amount of information necessary to make a preliminary determination of whether a transaction raises competition issues sufficient to warrant further review.

· Recognizing that there is a trade-off between the amount of information initially provided and the time frame in which clearance is to be granted, mechanisms also should be established to narrow the legal and factual issues as early as possible. One way to accomplish this goal would be to provide a short form-long form option, leaving it to the notifying parties to choose in the first instance which form to use. The short form would allow the parties to provide less extensive information in transactions that do not raise competitive problems. The long form would require more information concerning the products produced, supplied, or distributed by the parties and the overlapping or vertical markets in which they operate. Alternatively, reviewing authorities may encourage merging parties to voluntarily provide sufficient information to allow the agencies to resolve any potential antitrust issues or engage in a focused inquiry that narrowly targets the antitrust issues.

Third party Inquiries

To supplement, complement and verify information submitted by the parties in the notification form, the Commission does conduct a key stakeholder consultation, which is done on a standardised letter. The public opposition procedure system is used as opposed to the general public inquiry process used in countries such as Zimbabwe and adopted in Malawi because presently, the legislation does not give the Commission the public inquiry tool. The key stakeholders consulted include the competitors, the suppliers, the major customers, relevant trade associations, and the relevant Government institutions. Experience shows that the third party inquiry is effective as stakeholders who want to remain anonymous are able to submit their views. However, the same problems encountered in the notification form are usually encountered in the third party inquiry. Some stakeholders do not appear to understand what kind of information to supply or information that would be relevant under the competition assessment of the merger.  Further, some bruised customers and/or suppliers would want to bring in old wounds for consideration by the Commission in the assessment, while some would want to use the process to settle old scores. However, the Commission is aware of its role and the relevant responses that aid in sound competition analysis of the merger. To address the problem of responses that are not relevant to merger assessment, the Commission follows up with meetings and telephone interviews. The handicap with this process is that generally, third parties are not legally obliged to submit any information to the Commission, and the Commission cannot compel them to do so. Responses are entirely persuasive on the Commission’s side and voluntary on the third parties.

Meetings

Meetings are held with both the parties to the merger and any key stakeholders in order to clarify certain issues in the notification form or third party inquiry letter and the responses thereof. To forestall accusations of corruption, meetings are usually held at the Commission offices, and at least two officers have to be present at every meeting. Unfortunately, the Commission does not have powers to summon witnesses or other respondents to the Commission and all interviews are largely voluntary. Where any person omits or refuses to furnish information when requested by the Commission, the Commission has to take such a person to Court to be charged accordingly. This has usually made it difficult to source valuable information on time and thus delay the conclusion of a merger investigation. The Court process is usually congested and thus slow.

Telephone Interviews

Telephone interviews comprise a significant portion of interviews. Since some respondents would not want to come to the Commission, they prefer to provide their evidence over the phone. This is also largely voluntary. Like most developing authorities, the Commission does not have the facilities to record telephone conversations. This therefore poses inherent problems in case the conversation is required to be produced as evidence in Court in accordance with the relevant rules of evidence. 

Surprise Visits or raids

The Commission does have the powers, after getting a Court warrant, to make surprise visit or raids on a company and accompanied by a reasonable number of police officers. However, these have not been used before because the situation has never arisen to use such powers.  

Cooperation with other competition agencies

Where a transnational merger is being handled at the developing nation level, such as that of the Coca-Cola Company and Cadbury Schweppes, it usually stretches the capabilities of the developing competition agency and the need to cooperate and even use of positive comity becomes a cardinal investigative tool in the process. Zambia had to consult with the Australian Competition and Consumer Commission and during the merger assessment of the Coca-Cola and Cadbury Schweppes merger. Further, during the Rothmans of Pall Mal and British American Tobacco merger, Zambian and Zimbabwean competition authorities consulted with each other to arrive at appropriate decisions, due to the close geographical ad economic proximity of our two countries.

Other investigative techniques and constraints

While the Commission does not have overall explicit the powers to summon witnesses or respondents for interviews, it has on the other hand the powers to summon production of documents. Further the Commission does carry out scheduled site visits, which are largely stage-managed by the company management being visited. Various secondary expert studies are also used, including the Internet sources. 

A key handicap has been commissioning of expert consultancies to carry out economic studies concerning a merger. This has largely been due to lack of adequate financial resources. Merger investigation and assessment thus entirely depends on the staff within the Commission. The problem is further compounded by the fact that generally, competition expertise is not abundant and the little that is available would appear to be expensive to contract.

Conclusion

The investigative tools are as good as the investigator. The use of any tool depends on the experience and competence of the investigator to use a particular tool to extract the desired information. In most developing countries such as Zambia, there is need to have a sustainable investigator training and retention strategy, which is only possible with technical and other donor assistance.

While convergence and harmonisation of laws and enforcement strategies are being propagated, it is also fundamental that the front line officers, who daily deal with these matters, are so technically empowered. This would also contribute to the “meeting of minds” in the harmonisation of various enforcement mechanisms.

Countries in the Southern African Development Community (SADC) and the Common Market for Eastern and Southern Africa (COMESA) would share the same experiences as Zambia and multilateral organisations dealing with competition issues, and developed competition authorities should consider a embracing a developmental educational approach regarding developing competition authorities and provide relevant assistance. The UNCTAD, OECD and the Australian Competition and Consumer Commission have over the years been a prime source of human resource development for countries in SADC and COMESA.
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