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“In developing countries, promoting compliance to the competition law is still an unattainable task because business is generally reluctant to comply with it, governments ignore it and in some cases do not want to know what it is and the public at large do not understand what it is all about. Most companies only see the need for a competition policy when they suffer personal or direct injury as a result of the behaviour of their competitors”. This quote remains significant for developing and transitioning countries.

Competition advocacy refers to the activities conducted by competition authorities so as to promote a competitive environment by seeking to influence other government entities and increasing public awareness of the benefits of competition. In most countries, this role is carried out by the national competition authority. To have an effective advocacy function, it is important that the enabling legislation gives the competition authority the power to carry out this function. For instance, the Zambian competition law states among the function of the Commission:

“to provide persons engaged in business with information regarding their rights and duties under the Act”

further:-

“to provide information for the guidance of consumers regarding rights under the Act”

In a situation where there is no legal mandate for the competition authority to carry out its advocacy functions, it becomes difficult for such an authority to justify its advocacy functions to the stakeholders.

Promoting compliance with the competition law is made worse when there is an absence of a culture of competition in business. Zambia and many other developing countries are just emerging out of centrally controlled economies where government was the major player in business. In Zambia for instance, the state-owned enterprises accounted for about 80% of the country’s economic activity. There was at the time no need for a competition law as the government was the only major player in the economy. There is still an absence of a competition culture despite the privatisation of the economy into the hands of the private sector entrepreneurs. The culture of none compliance extends to almost all business related laws inclusive of the competition laws and this remains a serious obstacle to a fully developed private sector driven economy. 

The competition agencies in these countries have continued to develop and initiate methods of building awareness and support for competition law and policy by the public and within the business community. For a newly established competition authority in a developing or transition country, it is important to acknowledge the fact that the existence of a ‘competition culture’ within a country is fundamental to the success of the agency and ultimately to the effective implementation of competition law and policy.

My presentation attempts to briefly highlight practical issues associated with competition advocacy and support for competition enforcement in developing or transition countries with special reference to Zambia.

Competition enforcement is more effective if there exists outside the agency stakeholders who understand and support the concept of competition policy. The developing or transitioning countries lack such a community consequently, it has been difficult to establish links between competition policy and other important stakeholders or policy makers in the economy.

The case for competition law has been difficult to sell in a business community which was established and operated for several decades under an economic regime of protectionism. In such a regime, it is always difficult to demonstrate the benefits of competition and how greater competition in the economy will in fact bring about economic efficiency.

The general attitude of the people towards the liberalisation process which was embarked on by developing countries has also created a barrier to competition advocacy. The privatisation of state companies witnessed the entry of multinational companies and the exit of local firms from the domestic market. The demise of local firms has always been attributed to the stiff competition brought about by multinational companies. In the eyes of the many, rightly or wrongly, they consider competition in domestic markets as a destroyer of local firms.

The fostering of the development of competition expertise outside the competition has been very minimal in a developing or transitioning countries. The concept of competition is not only new to the stakeholders but also within the competition agency. The competition agencies themselves are still weak and the capacities are not fully developed. This has made most of competition agencies unable to carry out meaningful advocacy work on competition. The legal system or the judiciary, lawyers, public servants, business have yet to embrace and understand the concept of competition.

As for government’s of these countries, the competing needs and priorities have always tilted to other areas other than the promotion of competition. The political aspirations and policy pronouncements have a tendency of over shadowing competition. The available financial and human resources have continued to undermine the role of competition in economic development.

It should be appreciated that competition law and policy is only one among many instruments required to bring about economic growth. The introduction of competition laws in most of these countries has not matched with the review of other legislations which inhibit the proper functioning of competitive markets. Whereas most of these countries have liberalised the economic process, the enactment of accompanying new laws to regulate the market economy process and the repeal and amendment of the existing laws which operate against the competition process has been demonstrably slow. There still exists many laws or regulations in these countries which make it impossible for the competitive process. For example, there are still laws which control prices and those which discriminate against foreign firms. 

As a result of the unfavourable competitive environment, the Zambia Competition Commission found itself, at its establishment, with a formidable task of creating a ‘competition culture’ within the country. It was realised that competition advocacy through education and persuasion was going to be a more effective tool for the effective implementation rather than an exercise of law enforcement powers. The tools for competition enforcement at the current level of our development would fail to bring about the desired results.  Our efforts to create public awareness and promote compliance have however started to bear fruits.

1. The Commission activities have come highly quoted and reported in the national press. The Executive Director is one of the most frequently quoted public officer. Further, press inquiries on competition matters have been frequent both from the journalists and the public at large.

2. The number of matters and reported cases being referred to the Commission by both government and non-governmental institutions has continued to increase. The Commission as a result has continued to comment and offer advice and opinion on various economical matters. The Commission has continued to play an influential role in regulated industries. The staff members of the Commission have been included on Boards of regulated industries. In this way, the Commission has been able to influence decisions at the initial stages. This has been significant in the methods of privatisation of states enterprises.

3. The Commission has become an integral part of the policy formulation process at the Ministry of Commerce, Trade and Industry and other line ministries. The staff members of the Commission have at several times been co-opted onto various government committees. 

Despite the meagre resources and the lukewarm support the Commission has received from the government, the Commission is determined to promote and bring about the culture of competition. The Commission produces a wide range of publications, including an annual report on the Commission’s activities. There are currently the following publications:

A. Lodging in a Complaint and Redress

B. Consumer Beware. A Guide for Consumers

C. Market Interventions

D. A Comprehensive National Competition Policy

E. A Guide to Merger Control Regulation

F. A Guide to Notification of Mergers and Acquisitions

G. Trade Agreements: A Guide for Traders

H. ZCC Its Functions and Objectives

I. Consumer Legislation and Consumer Rights

The Commission among other activities continued to carry out the following promotion strategies:

· The Commission has continued to participate and organise conferences, seminars and workshops in order to promote the understanding of the role of competition in a market economy. Various trade and professional associations have continued to invite the Commission to participate and present papers at their events. The Commission has also taken such events as an opportunity for it to circulate its various publications. The Commission has demonstrated and publicised how it makes its decisions at such forums. 

· The Commission has made attempts in creating public support for competition enforcement, by demonstrating how consumers and the public benefit from an effective competition policy. The Commission made interventions in the poultry, agro-processing (maize meal processing, fresh vegetables and flowers), oil marketing, beverages, construction (cement), and alcohol beverages sectors among others. Following the interventions by the Commission, the companies in the sector made various undertakings and signed compliance programmes with the Zambia Competition Commission. In some cases, the dominant firms in these sectors had entered into various restrictive agreements with the weaker parties to ensure that they continue to dominate the relevant markets. In such cases, the Commission nullified the anti-competitive provisions of the agreements and opened up the sectors to more competition by so doing. The compliance programmes agreed with the Commission became the basis for interventions by the Commission whenever the anti-competitive habits relapse.

· The Commission has on various occasions used institutions outside the Commission to develop competition expertise. The Commission has also used government channels to contribute towards the awareness of the parameters of the Act such as contributions in speeches of senior government officials and politicians in their address to the trade and business associations. For example, the speech by the President of the Republic of Zambia at the occasion of opening the 2001 International Trade Fair made competition and competitiveness, the theme of his speech. The Minister of Commerce, Trade and Industry has on many occasions used speeches with much inputs from the Zambia Competition Commission. The use of public officials is very effective for free and maximum media coverage.

· The Commission has on several occasions made effective interventions to either stop Government to take particular action, review or modify Government action, or advise Government to take particular action.

Above all, the Commission has continued to publish its enforcement decisions. These are sent to the press, to all interested parties, and are accessible to the public. In addition, summaries of decisions are published in the Commission’s Annual Report which is widely circulated. We have continued almost at every event taking place in the country to describe through statements, speeches and articles the government policy approach on competition. The Commission has just recently established a website, which will enhance public awareness of its activities.

The Commission has continued to develop a better understanding of its procedures. There is greater transparency in the application of the competition principles. We have enhanced transparency and certainty in our procedures by the publication of our guidelines and notices explaining the manner in which we analyse competition matters.

The Commission has developed considerable experience in carrying out advocacy work in the regulated sectors i.e. energy, telecommunications, water and sanitation, banking and insurance, and postal services. The Commission has developed a good understanding of how competition in these sectors should be regulated. The Commission has developed more effective lines of inquiry in interacting with industry participants. We have done this by:-

· Having our staff members included on the Boards of the industry;

· Maintaining a network with former staff of the sector;

· Working with economic experts in the industry.

The Commission has further extended its advocacy functions in the regulated sectors by:

· Advising legislatures on regulatory policy;

· Commenting on rule making;

· Specific case intervention;

· Networking through informal contacts.

Developing an effective advocacy program takes time and attention; it is difficult, however, to assess the effectiveness of such a program. Advocacy efforts generally are more successful in areas where the competition authority has existing acknowledged expertise. Whereas, advocacy tends to be less effective where it conflicts with the strongly expressed self-interest of industry participants.

In conclusion, it is important to mention that as developing or transitioning countries, we still need technical assistance in both human and financial resources to effectively carryout the competition advocacy function. This will further enhance our role in national development.
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