Competition and Development Workshop Proceedings

Held on 29th Aug 2002 at the IUCN Environment Centre, Johannesburg

CUTS together with the Citizen’s Alliance of the Consumer Associations of Korea (CACPK) took advantage of the presence of a large number of civil society members at the World Summit on Sustainable Development, Johannesburg to hold a side event on Competition and Development.

The workshop was meant to consider the following issues

· Whether competition policy and law contributes to development in a country. Issues for deliberation included effect on FDI flows and domestic liberalisation programmes.

· Relationship with other forms of regulation such as environmental regulation which for instance are likely to impose restrictions on entry, exit and pricing in non-natural monopoly industries.

· Enhancing consumer protection by addressing the anticompetitive issues that concern consumers directly such as restrictive trade practices and unfair trade practices 

· What role can civil society play in making competition work for development? How can they influence policy especially with the shift towards creating competition framework at the national, regional and multilateral level?

Highlights of the Workshop

Competition policy was found to be an important instrument for promoting the development goals (including protecting consumer concerns) of a country especially during the liberalisation process. But its effective implementation was indispensable to realising these goals. Use of public interest criterion as present in the South African competition law was cited as one way of striking a balance between a country’s development considerations and competition objectives. A critical element, given that a tilt in the balance could transform into more or less FDI flows into the country. Though consumer issues varied within countries, and the participation of the civil society in the process was insignificant in some while active in others, all the discussants were in accord that time was ripe to deal with the anticompetitive practices of transnational corporations. This could be done through vesting the competition authorities with the relevant powers as well as a concerted effort of the international community.

The Proceedings

CUTS competition programmes

The workshop, chaired by Song, Vo Kyung, Vice President of Consumer International, commenced with an overview of CUTS activities and programmes in the area of competition. Olivia Jensen, CUTS, presented this summary highlighting the role of competition in development. Olivia emphasised the outcomes of the 7-Up project (a comparative study of the competition regime in seven developing countries in Africa and South Asia), which clearly showed the need to differentiate between economic efficiencies and development and social goals for a competition framework. It was found that implementation of the competition policy is the key; it was essential to give life to the laws in order for them to further development goals. Moreover, the need for an international framework to address certain anticompetitive practices was also emphasised since national laws were found to be inadequate to curtail the anticompetitive activities of transnational corporations (TNCs).

A Consumer organisation’s role in Competition

Song reiterated the latter concern stating that international competition problems were also CACPK’s present preoccupation. Kim, Jai Ok, President of CACPK, gave an overview of the organisation and went on to discuss the historical genesis of competition policy in Korea. Competition policy in the country was primarily consumer driven which ensured that consumer interests were well addressed in the laws. In 1980, the consumer organisation worked with the government to come up with a competition law. This was intended to tackle monopolistic abuses that had been pursued in the previous 20 years. Since then, the role of the consumer organisation has been to primarily improve awareness of the public on competition issues. The laws have particularly been important in arresting the spate of merger proposals in the pharmaceutical and chemical sectors. 

In Korea, there are various laws controlling anticompetitive practices including the Price Stability Law, Monopolies Regulations, and the Fair Labelling and Advertising Acts. These laws are related and are mutually supportive with the general purpose of protecting consumers. However, there are still certain hitches, which if dealt with would strengthen the competition framework in the country. These include the urgent need to address the rapid development of online shops which has led to a system challenged by false advertisements and swindling of consumers; international cartels and M&As; insufficient housing due to market imbalance; pharmaceuticals whereby the price difference for some drugs is atrocious compared with similar brands; and branded consumer goods such as designer products are outrageously priced resulting in Korean consumers getting a raw deal when compared with their Western counterparts.

The implementation process and development considerations

Shan Ramburuth, Chief Executive Officer of SA Competition Tribunal, was the next speaker. He explained that the Tribunal was one of the three competition institutions in South Africa, which also included the Competition Commission and the Competition Appeal Court. The competition framework in the country has incorporated public interest criteria in order to address issues of development. Though the law was made in the name of the consumers, however, in its implementation, the consumers have been forgotten. One reason for this put forward by Shan could be that their voice is not mentioned or heard at the regulatory levels. This is because it is difficult to organise consumers generally (it is much easier to organise them on a single issue e.g. on AIDS drugs) as well as the perception that consumer activism is a middle class pastime. Moreover, the sophistication of the law and the economic analysis involved in competition made it too exclusive. Thus there was minimal consumer participation/movement except among the trade unions occasionally and even then only in a political context (for instance when products are identified politically and a boycott is organised.)

Shan also noted that the cases appearing before the Tribunal have been complaint driven and even then, none of them have been brought forward by consumers. The Tribunal dealt mainly with conflicts between businesses in the value chain without regard to consumer interests. There was need to ensure that consumers were given their due consideration and the institutions are now under pressure to demonstrate just that.

He also disabused certain views held by many on the role of competition in development. On the claim that competition law is a luxury, he said that this is chiefly not the case since competition is very necessary during the deregulation and privatisation process in a country. However, he acknowledged that generally the shortage of requisite skills/capacities in developing countries might give credence to that claim. Shan said that developing countries needed to identify and prioritise their focus area e.g. M&As v. unfair trade practices in order to move forward. The use of public interest criteria; was also to be encouraged as it granted an opportunity for both competition goals and development objectives to be accommodated.

Public interest criteria

In South Africa, he noted that the challenge was how the institutions interpreted public interests criteria, which formed part of the competition law’s objectives. The historical context of the public interest objectives is tied to the political struggle the country was involved in. The political liberalisation movement spoke the socialist language, which meant that everything had to be done for the good of the public. This view is still being propagated by organisations such as NEDLAC-National Economic Development and Labour Council. Therefore, the policy formulation for the competition law was shaped by the vision that competition was not to be promoted for its own sake but for the value of the people e.g. black economic empowerment, making the country’s firms competitive internationally, etc. 

But the law has never been clear on how to practically apply this public interest. For instance, it is possible for an anti-competitive merger to be disallowed for a public interest reason and vice versa. Again the implementation process gives a different picture. Nevertheless, the role of public interest is generally underplayed, less for its lack of clarity but because the people whose concerns are being addressed are not in a position to articulate them. Comparatively, the business community was well resourced with a case in point, competition lawyers being the most highly paid in the country.

Trade union activism

Tanya van Meelise, Trade and Industry Policy Coordinator of COSATU, began by addressing a question raised by the chair with regard to the country’s per capita income. She was of the opinion that unlike Korea’s (whose per capita income reflected a more equitable distribution of wealth), South Africa’s would not give a fair picture of the economic situation of the country and in particular the consumers. South Africa had one of the highest levels of inequality so the figure would be highly misleading.

The major competition concerns she identified for consumers in SA were; pharmaceuticals with AIDS drugs in particular and TNCs acquiring small local companies. The former was especially exacerbated by the repackaging of cheap Indian generics which were being offered to the market at very high prices while the latter trend did not seem alarming on face of it nor did it attract any competition scrutiny yet it was slowly resulting in de-industrialisation of the country.

Revisiting the public interest issue, Tanya proceeded to quote several Tribunal rulings that had shown a total disregard for the criteria. In particular, the chairman of the Tribunal had noted that a few years ago, there was a questing/grappling with the role of competition in a developing country. He acknowledged that now though there was space for development considerations in competition policy, that should not be the primarily role of competition. 

She concurred with Shan’s observation that the consumer groupings had no access to the competition process but that the trade unions had indeed been involved to a small extent. The unions managed to do this partly because of a clause in the law that stipulates that unions must be informed about any potential M&A of a company. Based on their experience, she highlighted some of the problems experienced which included; i) the proceedings were very legal making it difficult for consumers and the unions to articulate them properly; ii) they lacked capacity/term to tackle all the complex issues (though have been able to mobilise through food prices, etc). Whenever the unions engaged in the procedures, they normally outlined the following basic concerns; impact on the structure of the industry, job loss, and the impact on consumers through increased prices of goods or services. 

Tanya expressed disappointment with the Tribunal’s findings generally though she agreed that it was hard to reconcile certain interests. On the other hand, there has been a perceptible shift in the Tribunal from a singular focus on economic efficiency to one of “prioritisation of efficiency goals against public interest.” Moreover, she observed that no decisions had ever been based on public interests grounds. Similarly, no merger had ever been rejected for its negative public policy impact. 

Challenges 

The challenges facing South Africa included the need to have a law on the impact of international mergers. Based on the Commission’s decisions, it seemed that once a merger has been allowed internationally, then the Commission has no choice but to accept the same. This was seriously flawed. In addition, the competition analysis needed more dynamism in order to be able to address job loss, market structure, firm behaviour, etc. She cautioned that the countries in general had to be careful not to rely too much on the competition policy especially for attaining development goals. Consequently, Tanya concluded by posing the immediate pressing challenge; when a country is developing an industrial strategy, how are the competition bodies brought on board without compromising their independent status?

Competition and environment 

The discussion that ensued touched on various issues. On competition and environment, an illustration of how environmental issues were being utilised to reduce competition was given. The introduction of certain environmental standards in order for a product to be allowed to be competitive in a particular market segment in effect resulted in the elimination of small producers who had no capacity or could not afford the resources required to realise the environmental regulation requirements. Thus merely looking at competition per se was insufficient. 

The public interest criteria in SA did not include environmental protection, and there was no particular case of implementation of the law to exemplify the position of environment in the competition framework. However, the broader national policy goals were taken into consideration with a case in point being a merger between two major sugar producers and a potential dominance of the private education sector. In the former, the tariff regime for sugar was factored in the decision and for the latter; a postponed divestiture was ordered in the event of the anticompetitive effect occurring in the future. From that experience, it could be inferred that environmental concerns would receive similar considerations.

Competition and FDI

On the SA competition policy impact on FDI. It was noted that the public interest criterion of firms competitiveness in the world market had often been cited to justify the uncompetitive activities of the concerned firms. These firms claimed that they needed to be dominant in SA in order to be competitive internationally. Practice however, has shown that the firms, which are not competitive locally invariably, fail to be competitive in the international market. Paradoxically, in one instance, a company insisting on dominance nationally in order to be dominant internationally led to the finding that on balance, the SA market was the largest one for the product (explosives) worldwide. Hence, this kind of criteria (and other public interest ones) tends to drive investors off unless they are reviewed.

On the effect of competition and the import liberalisation process. Though the latter was beneficial to consumers, it was detrimental to labour particularly in the pharmaceutical industry. Furthermore, it was stressed that the assumption that trade liberalisation is beneficial to consumers is superficial as it tended to displace small producers. This in turn tends to have an adverse impact on consumers irrespective of the significant price benefits because of the income erosion.

International 

On the competition bodies’ power to regulate businesses extra-territorially. The South African institutions’ power had been extended to any economic activity that has an effect on the SA market as held in the ANSAC case. This case involved an alleged export cartel of soda ash producers from the US, American Natural Soda Ash Corporation (ANSAC). A complaint against ANSAC (an association of five producers) was filed by domestic producers of soda ash alleging that it was engaging in predatory pricing as well as price fixing and market allocation. An important issue that emerged was the question of jurisdiction. ANSAC argued that the competition authority had no jurisdiction over its actions, which had taken place solely outside their territory. The membership agreement relating solely to export sales, was concluded inside the US, and the price-fixing between them takes place on US soil. Therefore, under international law the authorities had no jurisdiction. Normally this kind of practice would clearly violate US antitrust law, but for the fact that the cartel only forecloses competition on export markets, exempt under the Webb-Pomerene Act.

After its investigation the Competition Commission found that the ANSAC agreement and/or concerted practices and/or decisions constituted economic activity having effect in SA and thus fell within the scope of the law. On this basis, the Commission referred the complaint to the Tribunal and asked it to deem the ANSAC agreement as implemented in SA in violation of the law and fine it accordingly. To date the case has not been fully adjudicated by the Tribunal. However, a jurisdictional issue decided by the Tribunal was whether ANSAC’s conduct amounted to economic activity within, or having an effect within SA. ANSAC had argued that the Competition Act was concerned only with conduct that is adverse in its “effect” in that it prevents or lessens competition. The Tribunal found that on an ordinary interpretation, the word ‘effect’ in the relevant provision was not limited to adverse effects but any effect. A similar example was cited for the Zambian Competition Commission role in Lafarge’s regional market consolidation for cement.

In order to address the above issues and the aspects of tackling TNCs generally, it was noted that there were ongoing discussions internationally including within the WTO. The discussions covered the basic problems of international cartels, the efficacy of having an international competition agreement, the necessity for one when some countries lacked a national framework, etc. 

Conclusion

The Chair summarised by stating that though the competition focus was initially national, now the time was ripe to make it international because of the ongoing liberalisation and its impact on development. Particularly affected industries, such as agricultural for which liberalisation initially resulted in a positive impact for consumers, now had to be carefully reviewed. Also there was need to have a balanced industry approach especially for substitutable products when thinking about competition in order to benefit consumers generally and enhance development.

In attendance during the workshop included; Rich Handler, U. of Cape Town; Kim Silbermen, Econometrix, SA; Lisa Dreier, Consultant, World Resources Institute; Shan Ramburuth, Competition Tribunal of South Africa; Tanya van Meelise, COSATU; Song Vo Kyung, Consumer International; Kim Jai Ok, CACPK; Hwang Sum Ok, CACPK; Kevin Kleingbeil, NYU; Hyun Woo Lee, CACPK; Nessie Golakai, CI-ROAF; and Olivia Jensen, Arjun Dutta and Deborah Akoth for CUTS. 
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