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Event Report

Latin America Regional Seminar on theme “Investment for Development” was held in Sao Paulo, Brazil on 4-5 December 2002. The seminar was part of the “investment for development” (IFD) project being conducted by Consumer Unity & Trust Society- Centre for International trade, Economics & Environment (CUTS-CITEE), Jaipur, India in collaboration with Nucleo de economia Industrial e da Technologia- Instituto de Economia (NEIT-IE), Campinas University (UNICAMP), Sao Paulo, Brazil. The project is supported by the Department for International Development (DFID), UK and the regional seminars are conducted in collaboration with UNCTAD, Geneva. The aim of the seminar was to share research findings of the project with the civil society and disseminate information on the various issues relating to Foreign Direct Investment (FDI).

Session I: Inauguration

Speakers: Rajeev D. Mathur, Director, CUTS-CITEE, Graciela Moguillansky, UN ECLAC, Mariano Laplane, NEIT Unicamp, Suman Bery, Director General, National Council for Applied Economic Research (NCAER), New Delhi, India

Rajeev D. Mathur

1.1 He introduced CUTS by elaborating its history and area of activities

1.2 The background of the IFD project. It has partners in seven developing countries: Bangladesh, Brazil, Hungary, India, South Africa, Tanzania and Zambia    

1.3 The aim of the project is to study effectiveness of policies and performance concerning FDI

Graciela Moguillansky

2.1 She said that as a representative of a UN organisation it is a pleasure to attend the seminar

2.2 Attracting investment for development is a challenge for the region. It is important to study the evolution of FDI in this respect

 Mariano Laplane

3.1 He welcomed the participants on behalf of NEIT-UNICAMP. The institution is an IFD project partner in Brazil. 

3.2 FDI is an important issue in Brazil especially in relation to the memory of payments crisis. FDI is stable and more convenient than debt and other forms of finance

3.3 Brazil has a long history with FDI. While in other countries FDI was seen as a way to achieve development, in Brazil this role was not emphasised.

3.4 It is important to think of strategies and policies to get maximum benefits from investment inventory especially using political instruments. The seminar would provide an opportunity to learn from other Latin American countries

3.5 A multilateral investment framework (MIF) at the WTO will redefine the role of FDI and national policy makers. Any such negotiations would be very important. The seminar would help in increasing awareness regarding MIF   

Suman Bery

4.1 An Indian research institution is participating the regional seminar because 1) NCAER is doing a study on Large Emerging Markets (LEMs) 2) It is the Indian partner of the project 3) Suman worked for World Bank in Sao Paulo for some time. It s interesting for him to know about the countries in transition 

4.2 He described NCAER, which is similar to EPA of Brazil. The difference is that it is 1) independent and 2) involved in primary data collection. 

4.3 In the context of the liberalisation of Indian economy, in the last few years NCAER has done a lot of work. It is working with CUTS on such issues.

4.4 He said that Asia like Latin America is diverse. In 1970s there were three schools of thought on FDI in Asia

a) In North Asia, countries such as Korea and Japan were developing national enterprises such as Toyota and Sony into global champions

b) In South Asia, for geopolitical reasons (Vietnam War, role of MNCs, role of politicians etc.), there was a lot of hostility to FDI. Coca Cola and IBM were asked to leave India because they were unwilling to dilute equity

c) In South East Asia or generally in ASEAN countries, there was a much more welcoming attitude to FDI. There was relocation of FDI from Japan in a “flying geese” pattern        

4.5 In 1980s attitudes to FDI changed. This decade was the lost decade for much of Latin America due to debt payment problems. This decade marked the end of inward looking model for development. India however experienced growth in 1980s.

4.6 From an Indian perspective this part of the world offers an interesting case because of two reasons: a) Whether complete intellectual revolution on the need for FDI has taken place; and b) If the conversion is total what accounts for it? 

Floor Discussion
5.1 The Brazilian experience shows that states indulge in fiscal wars for attracting FDI. Compared to India, states in Brazil get much more leeway in framing investment policies

5.2 The implication of such competition on public finances is not very clear. It is said that this creates a race to the bottom. This type of competition exists generally among southern states but it is felt that this investment would have come to Brazil anyway. A better coordination of policies would reduce giving up of such taxes

5.3 However some others say that fiscal wars are important to create a favorable environment to attract investment. There is no agreement about fiscal wars.

5.4 Argentina was not very happy with the tax incentives. They felt that within MERCOSUR there should have been coordination of incentives. It was said that lack of coordination could minimize the effects of taxes. 

5.5 Ecuador, which is not attractive to foreign investors, does not have any standards for environmental compliance.

5.6 In Brazil FDI has been mainly in the service sector such as telecommunications and auto sector. In these sectors environmental issues were important. Unlike Argentina the sectors with the greatest potential of environmental disaster did not receive much FDI.

5.7 Brazil implemented a few environmental standards such as the requirement of periodic overhauling of vehicles, but industries were not reluctant to implement it.

5.8 In this context it was noted that companies should not be allowed to have standards in host countries, which are banned in home countries. Codes of conduct for multinationals should be an important topic in a multilateral framework for investment (MIF) at the WTO

5.7 UN ECLAC conducted a survey on foreign investment and the environment (available on their website), which shows that the behaviour of foreign investors has changed over the last few years because of host country requirements. Even after that there are serious conflicts of interest between TNCs and host countries. An MIF would help countries deal with this.

5.8 Regarding an MIF it was said that each country should be allowed to set its own standards, there cannot be any universal law.

5.9 In last few years Chile has not experienced much economic growth. It is usually doubted whether FDI have any influence on growth. Why is FDI flowing mainly into services sectors such as banking and financial services.

5.10 It is a paradoxical situation. While FDI is increasing at an exponential rate, growth rates are below historical levels. This can be explained partly by mergers and acquisitions (M&As) flows, which do not contribute to much to capital formation. Generally speaking it was seen that FDI to services sector promoted growth.

5.11 The positive impact of FDI is that it leads to greater efficiency but the general macroeconomic effect is not very clear. Statistics do not show whether an increase in foreign investment is leading to an increase in GDP. But there could be a gap in the statistics. For example good statistics do not exist for Central America and the Caribbean

Session II: What Have We Learnt about FDI Policies And Practices? 

Speaker: Laveesh Bhandari, IFD Core Researcher, Indicus Analytics, India; Gustavo Rocha, IFD Brazilian Researcher, Institute of Economics, University of Campinas

Chair: Suman Bery

Gustavo Rocha: FDI policies- The regional perspective
1.1 The presentation used surveys on investment conducted on behalf of CUTS and their department. Brazil experienced big flows in FDI mainly due to mergers and acquisitions. The service industry received a high share of FDI 

1.2 Strategies used by MNCs could be classified into: 

a) Resource seeking- With a high tendency to export

b) Pure market seeking 

c) Market seeking with low exports and high imports

d) Market seeking moderate exports  

1.3 Implementation of policies: some policies can be better implemented in the short-term. Policies should be adopted such that benefits from FDI can be maximised.  R&D activities should be integrated with Brazilian innovation system. Priority should be given to technology related policies.

Laveesh Bhandari: What is the use of FDI?
2.1 What does the civil society feel about the use of FDI? Results from the civil society surveys are preliminary but not detailed or broad. The surveys talk about perceptions about the current role of FDI. In all the countries civil society has a strong view of FDI. The results are a bit surprising in that there is a negative attitude to FDI;

2.2 Results on FDI and employment, environment and prices are mixed. The negative results are for access to cheaper capital, technology and unfair negotiating advantages of MNCs

2.3 Foreign investors’ surveys showed that foreign investors do not care about the impact of FDI on the civil society. They felt that governments should give greater support to local businesses and strengthen environmental regulation.  

2.4 Civil society do not distinguish between domestic and foreign investors but they think that foreign investors should be treated in a better way. They are of the opinion that competition policy and intellectual property rights should be strengthened in their countries. 

Floor Discussion

3.1 It is important to know what is happening at the multilateral level and what developing countries strategy should be.  Civil society has an important role in this context.  

3.2 FDI often does not honour human rights. Example of baby milk powder industry in Bolivia was given where huge profits were made “at the expense of malnourished children”. It was said that observance of human rights should fit into general policies of economic development.

3.3 The effect of FDI should be studied on a case-by-case basis. For example the question of whether FDI influences productivity: Chile has a high rate of FDI-GDP ratio. However productivity in the country has been decreasing instead of increasing.

3.4 It was said that there should be a discussion on the measures that can be adopted to increase benefits from FDI.  First it should be decided by countries what type of development countries need and then sectoral policies should be determined. It is dangerous to focus all attention on foreign companies. Development strategy especially in relation to small and medium enterprises (SMEs) should be determined. There should also be discussions on intra-firm trade and import of inputs by foreign companies.  It is important to have effective regulation of investment and good institutions.

3.5 National treatment is a strong and tough test of non-discrimination. A number of national policies will fail to pass this test.  It was opined that there should be national treatment and that domestic firms could be as bad as foreign firms.

3.6 Public opinion in Argentina has become hostile towards foreign investment. Foreign investment in the country has mainly entered the infrastructure sector. Efficiency in the companies has increased. Regulation is an important issue in relation to privatisation especially that of privatised natural monopolies. It is important to establish competition policies, if that is not possible regulation policies.   

3.7 It was pointed out that in India software industry did not depend on FDI or government policies. This industry was truly entrepreneur driven in India. The quality of software services improved in India due to the entry of FDI. 

Session III: Trends in FDI

Speakers: Graciela Muguillansky; Claudio Lara, Consumer International Regional Office for Latin America and the Caribbean (CI-ROLAC), Chile; Fernando Porta, Centro de Estudios Sobre Ciencia, Desarollo y Educcacion Superior, Argentina; 

Chair: Marta Bekerman, Professor, Faculty of Economic Sciences, University of Buenos Aires, Argentina

Graciela Moguillansky: FDI Flows   

1.1 Moguillansky said that FDI flows have been falling worldwide, the inflexion point being 2001. China is an exception. Developing countries are recovering from economic downturn. Asian countries are the highest recipients of FDI flows except three Latin American countries

1.2   In 2002 the Latin American region was hit by the Argentine crisis, fewer privatization, fewer mergers and acquisitions and less Greenfield investment

1.3 There is an increasing competition for fewer FDI resources and for efficiency seeking FDI. This leads to the race to the bottom.  The relationship of FDI with globalization is that FDI has contributed to the modernization of services, has weak linkages with IIPs and local suppliers

1.4 Some of the challenges that are not all developing countries can attract export oriented FDI in dynamic industries- the competition for efficiency seeking FDI is fierce, high exports may not imply high value added. Linkages are important as they lead to high value added products produced locally, makes FDI less footloose and, facilitate knowledge and technological transfers   

Claudio Lara: How Much of FDI is Due to Privatization?

2.1 The issue of privatization in Latin America is directly related with the question of deregulation. Privatization is one of the policies advocated by the Washington Consensus. The 1990s experienced a boom in privatization because a) it was thought that efficiency of the private sector is high and b) the World Bank advocated it. In most countries, consumer protection laws do not protect consumers from privatization.

2.2 The first Chilean company was privatized in 1974. Till 1998, 70 percent of all privatization taking place in developing countries took place in Latin America. 1999 was the peak of the privatization process. 49 percent of all foreign investment in the region was from privatization. Larger countries have bigger privatizations. The biggest privatization took place in utilities. Chilean companies also entered the other countries in the region. 

2.3 Most foreign companies are transnational corporations. Local companies produce only locally. Though TNCs have regional strategies, their decisions are centralized. 

2.4 State owned monopolies have almost disappeared in Latin America, which explains why FDI flows dropped in the region.

2.5 The impact of privatization and FDI is that utilities have been passed on to foreign hands and some major macroeconomic concerns have arisen. Privatized companies have borrowed money but cannot repay. One-third of foreign debt in Chile belongs to the power companies. Companies are more interested in short term investment rather than long-term welfare. In Argentina several state-owned monopolies have become private monopolies. 

2.6 It is important to have regulation to protect the final consumers but regulation tends to be minimal. The other important issues are quality of services and laying off of workers

Fernando Porta: Modes of FDI Entry

3.1 Mergers and acquisitions (M&As) are one of the strategies of TNCs to enter a country. On an average M&As account for 40 percent of FDI in Latin America. In Mexico, M&As increased their share in FDI but it is still not important. In Argentina M&As are the main modes of entry for FDI. The Brazilian situation is in between Mexico and Argentina;

3.2 In Chile the privatized companies have become foreign companies: this is known as the foreignization of productive capacity in Latin America

3.3 Mexico received FDI in automobiles mainly due to NAFTA. Lower share of M&As in FDI in Mexico is due to the integration to American countries. In Latin America, the companies come to but and not for the domestic market. Mexico has become the most dynamic economy (with 50 percent in manufacturing) in Latin America. 

3.4 Surprisingly in Argentina investment by foreign companies have been higher than what is considered as FDI      

Session IV: Regulatory issues

Speakers: Gesner Oliviera, Professor of Fundacao Getulio Vargas – Escola de Administracao de Empresas de Sao Paulo (FGV-EAESP), Ex-Chairman, Conselho Administratico de Defesa Economica (CADE), Brazil; Andres Lopez, Principal Researcher, Centro de Investigaciones para la Transformacion (CENIT), Argentina, Member of the Latin American Trade Network (LATN); Roxana Salazar , Ambio Foundation, Costa Rica

Chair: Ecio Perin Junior, Lawyer and Partner, Perin & Muszkat Advogados Associados, Professor of Commercial Law, Catholic University of Sao Paulo

Gesner Oliviera: Regulatory Aspects of Investment for Development

1.1 Oliviera highlighted the importance of regulatory risks, relevant aspects regulation in developing countries and the relevance for regulation when it comes to foreign direct investment (FDI). 

1.2 Research shows that for long term investors, the regulatory environment is very important when choosing an investment destination. The regulatory environment for investments include reduction of barrier to entry, stability of rules and access to infrastructure. 

1.3 Developing countries have changed their approach to regulation. State monopolies are being abandoned. Price-regulation is increasingly being substituted for protection of competition. Regulators are also given more autonomy. 

1.4 Following deregulation and opening of the economies in the late 1980’s, a new cycle of market liberalisation has begun with new WTO negotiations, and negotiations within MERCOSUR and under the framework for the FTAA. 

1.5 Oliveira highlighted the need to keep regulation to address market failures, and not to over-regulate. Market failures need to be distinguished from failures of the state. Once a market failure needs to be addressed by regulation one needs to ask whether or not regulation will entail higher costs than what the cost of the initial cause of the need for regulation. 

1.6 Regulators are needed to resolve frequent litigation and to permanently monitor the market. Brazil has historically exaggerated its amount of regulation beyond what is needed. 

1.7 Characteristics of good regulatory agencies include independence, transparency, well-defined competencies, financial autonomy, social control, accountability and technical excellence. Competition regulations include both ex post regulations such as merger review, and ex ante regulation which sometimes substitutes market mechanisms. 

1.8 The type of regulation needed depends on the structure of the market that is to be regulated. For a naturally competitive market, competition policy might be enough, whereas in monopolistic markets regulation is needed. 

1.9 In the US waves of regulation was the experience just before the world wars, whereas deregulation took place during the 1970’s. During 1990’s re-regulation has been taking place. 
1.10  The Brazilian experience has been somewhat different. Brazil followed the import substitution model from the 1930’s up to the 1970’s when it went into transition, followed by economic globalisation in the 1990’s. Traditionally regulated sectors in the Brazilian economy include telecommunications, electricity, gas, petroleum and health. 
1.11  Problems with regulation in Brazil are lack of defined competencies, a culture of very centered administration, lack of co-ordination between regulatory agencies and an inexperienced judiciary. The establishment of a good regulatory framework means fewer obstacles for a foreign investor, which for the country can mean more investment and hence larger growth.
Andres Lopez: The role of Incentives in the Implementation of FDI Policies 

2.1 He started out by stating the objectives of sustainable development (economic growth, social equity and environmental sustainability) and asking the question of how FDI can contribute to such developments. 

2.2 FDI can potentially contribute to development by creating access to foreign markets, bring in new technologies, and improve environmental technologies. However, FDI also entails potential costs, such as crowding out of local competitors, negative spillover, market concentration, profit remittances and possibly “races to the bottom” in environmental and labour standards. 

2.3 The balance between the costs and benefits of FDI depends on, inter alia, TNC strategies (modes of entry etc), host country productive structures and FDI policies. Open door policies do not allow host countries to take full advantage of the benefits that FDI can bring, instead a selective policy is to be preferred. 

2.4 Within FDI policy, incentives play a role in 1) attracting FDI, and 2) fostering TNC behavior. Problems associated with the use of incentives include “bidding wars” with the result that public funds are diverted from key areas such as education and health, discrimination against established firms, corruption and conflicts at the WTO-level.  

2.5 Lopez continued to explain the use of incentives in the Mercosur context. The Mercosur countries experienced an FDI boom in the 1990’s. The boom was characterized by open door policies in all sectors except automobile and electronics and FDI entry via M&A’s. 

2.6 The positive impact of FDI in Mercosur came in the form of efficiency and productivity gains, new technologies and quality standards and improved environmental management. The somewhat disappointing effects of FDI include little investment in knowledge intensive sectors, few backward linkages and technological spillovers, no export diversification, increasing market concentration and crowding out. Many Mercosur countries used incentives without any discipline in place, and this has lead to bidding wars which may have reinforced regional disparities. 

2.7 The use of incentives in Mercosur also lacked transparency. Lessons learnt from the Mercosur experience are that pro-active policies may make FDI more development friendly than open-door policies. Incentives may be a useful if they aim at achieving sustainable developing and are well disciplined. 

2.8 However incentives only work well if human capital is available, as well as technological infrastructure and an adequate institutional framework. The better spillovers occurs if local firms also have access to credit, technical assistance, human resources and information, so that a level playing field for competition with foreign firms is established.

Roxana Salazar: Corporate Social Responsibility (CSR)

3.1 Salazar defined CSR as business decision making linked to ethical values, compliance with legal requirements, and respect for people, communities and the environment. Put in a historical context, present day is characterized by growth in corruption, poverty, environmental degradations and dilution of governance and authority. In addition there is an unprecedented rise in violence, which calls for an ethical pact among peoples. 

3.2 In the past, corporations were respected as leaders of society, but this is changing. At the Millenium Poll on CSR done in 1999, it was reported that one in five consumers had either rewarded or punished companies based on their perceived social performance. Consumers have proved themselves willing to exhert pressure on companies, and this force should be used in a positive way to ensure CSR. 

3.3 At the Johannesburg Summit green groups urged leaders to enforce CSR. Green groups across Europe called for a legally binding international framework on corporate accountability. The promotion of CSR has come with the awareness that markets have failed in forcing corporation to act in the right way. 

3.4 Ambio Foundations project on CSR include working with business in raising awareness. As a first step codes from private sector enterprises and associations, professional guilds and trade chambers have been collected and compared. 

3.5 Under the project diagnoses of corporations are made, such as for example the Costa Rican banana corporations, to see how well they fare on corporate ethics, environmental concerns etc. Corporations are actors at many levels in the society; in the marketplace, environmentally, in the work place and in the local community. 

3.6 Stakeholders are found at all these levels, and their interests need to be taken into account. Here the NGO’s have a big role to play. Survey shows that NGO’s have greater credibility than governments, media and business. 

3.7 The role of NGO is to act as a conscience, to influence decision-makers and to facilitate an open discussion. For example in the FTAA, and Central America ongoing negotiations for an FTA with the US, NGO’s have a role to play in ensuring that such an agreement takes the principles of sustainable development into account. 

Floor Discussion

4.1 In an international environment, TNC’s often take advantage of lack of regulations, or corruption among the regulators. This was the case with food safety in Latin America, where many food companies took no notice of food safety regulation. 

4.2 It is difficult to generalize how much of regulation is needed in a market. Even large markets have national monopolies. There is also a general problem of under-investment in human capital. 

4.3 Companies do not want to invest in people as people can leave, hence public policy is needed in this regard. However the regulator should act more like a judge.

4.4 Some felt that good regulations can never be designed for the regulated, hence good public regulation cannot and should not be designed with the view of attracting FDI. The public interest should be paramount in designing regulation, and truly public interest is not necessarily economic growth. 

4.5 Others saw no danger of contradiction in designing regulation for the public interest and with the view of attracting FDI.

4.6 It was emphasized that companies need to see that environmental consideration is not only a cost. In a study conducted of the environmental impacts on the banana sector in Ecuador of an FTAA it was concluded that social benefits in the medium and long term would also turn into economic benefits. 

4.7 In Costa Rica the past concern for the environment has given rise to a flourishing tourist industry. However this industry itself might pose a threat to the environment, such as water being diverted to golf courses etc.

4.8 It was also pointed out that business is geared by a set of incentives, and, as in the case with Nike, if consumers take interest on an issue, so will the companies. However this only holds true for consumer goods. 

4.9 Other companies are driven by the price of their shares. Incentives for corporations need to be designed in such a way as to make companies act in a socially responsible way, by measures that affect their share price if they don’t. 

4.10 On incentives it was noted that they must be an instrument of a policy that is already set, and they need to address the problem of externalities. In the case of Ireland for example, IT was picked as a priority area for FDI. However in this case it was mostly a matter of picking a winner.
Session V: Private Investment in Public Services

Speaker: Scott Sinclair, Senior Research Associate, Canadian Centre for Policy Alternatives; Mario Carazo, Transparency International, Costa Rica

Chair: Graciela Moguillansky

Scott Sinclair

1.1 Pure public services are very rare, even the most developed ones are funded by private and public delivery. Social services include utilities and telecommunications. Public services are universally available

1.2 Governments’ role is to ensure that services are provided where they are not widely available. Human rights perspectives, which were prevalent in the post war period was challenged by neo liberalism

1.3 There were a number of countries, which had failed policy experiences. The most market driven system is the US, it is the most expensive and inegalitarian. About 40 million Americans are without any health care;

1.4 There are examples of unsuccessful privatisation. Cholera epidemic broke out in South Africa after the water sector was privatised. Privatization of transportation in the US was an embarrassment. In the energy sector Enron and other private operators have exploited pre-competitive deregulation

1.5 The failures should provoke a serious reconsideration. Private operators should have a strong role but whenever governments have given private operators a bigger role it has been a disaster.      

1.6 International trade treaties have been covering investment, which is an expansion of their scope. Previous trade treaties dealt with ‘at the border’ issues. The new ones deal with ‘behind the border’ issues

1.7 It is said that NAFTA or GATS do not force governments to privatise. Though this is generally a correct statement, it should be remembered that the treaties are powerful tools and lead to privatisation and deregulation. The urge to privatise is very deep.   

1.8 In GATS, NAFTA and FTAA on the delivery side a) the treaties do not force privatisation but due to the built-in negotiations the treaties put pressure and, b) There are two types of exceptions- general and country specific.  Pure public services are rare so the scope of exceptions is very little. Any government can remove country specific exceptions which cannot be reinstated by future governments

1.9 Public monopolies have been banned and fines imposed on them. In NAFTA fines are monetary. However this is not correct. In Canada postal services do not compete in express delivery services. Revenues are used to subsidise universal service operators (USOs) in Canadian North and South. NAFTA/GATS do not recognise the regulatory role of governments. If there were no health care system in a country, GATS would make it difficult to have to one. 

1.10 Conclusions: public services are complex issues, governments have an obligations to intervene when they give greater role to private companies, there should be structural changes in NAFTA/GATS to secure public services, and Canada should not commit for health, water and education sector 

Mario Carazo

2.1 Carazo said that private operators are not bothered about ethical considerations and economic growth compromises with ethics. There are distinctions between policies and practices, commercial and public interests, access to infrastructure and public services and, services as a whole and public services

2.2 Regarding public services, he said, that there is a need to meet the fundamental needs of the society and this is a human rights issue. Public services must be provided for the benefit of consumers. Regulatory agencies must look into compliances by service providers.

2.3 Investors are mainly TNCs who internationalise debt, which affects quality of services and tariff. There is a close link between corruption and privatisation. Everyone takes corruption for granted: it creates an attitude of indifference and disregard to public institutions. Furthermore impunity develops a sense of collective irresponsibility. The Latinobarometer 2002 recorded a fall in the confidence in privatisation.    

2.4 Transparency International brings out a bribe payers index. Corruption in Latin America is due to excessive bureaucracy, too many laws and regulations, weak regulatory bodies, and weak citizen participation

2.5 The role of civil society is a) demand a right to access to information, and b) demand accountability of service providers. Government must not a) use trade issues as a bait for privatisation, b) practice inverse protectionism siding with business interests, 3) Help in the expansion of business interests

Floor Discussion

3.1 Public services such as water, electricity are too encompassing and have different market structures. They are part of economic life and human rights. Without economic development there cannot be any human rights. The distinction between local companies and TNCs should be carefully defined. The TNCs in Argentina are public companies in their home countries. There is a need to regulate public services provided by the public sector. It was pointed out that developing countries power to regulate is extremely weak. 

3.2 The experience with public services is different in North America than Latin America. Companies should pay for the expansion of public services but instead it is the public who end up paying in Latin America

Session VI: What is happening at the International Level

Speakers: Gabriela Munoz, Researcher, Centro Ecuatoriana de Derecho Ambiental (CEDA), Ecuador; Jose Gilberto Scandiucci Filho, Advisor, Economics Department, Ministry of Foreign Relations, Brazil 

Chair: Fenando Porta

Gabriela Munoz: Investment in the FTAA- A Civil Society Proposal

1.1 Investment is important for Latin America because of its benefits: productivity, finances, technology and the use of natural resources. FTAA will set up common rules for investment presupposing higher FDI flows. It is important to have regulation, and common standards to promote sustainable development 

1.2 The criticisms against FTAA are due to the fact that it is similar to the investment treaty in NAFTA. Main issues regarding FTAA are a) what is the role of FDI sustainable development? b) the agreement extends TNCs rights c) what regulatory capacities do countries have? d) what will happen to policies of countries? FTAAt maximises rights of investors without limiting their activities.

1.3 There are three fundamental aspects: a) NAFTA contemplates no performance requirements, b) On expropriation, the burden of proof is in the state c) Dispute settlement mechanisms are not required to be ethical

1.4 There were two stances in Quito meeting a) Focus on certain aspects of MFN and b) both foreign or domestic investors can cause environmental damage

1.5 Recommendations: a) Investment should lead to sustainable development, b) TNCs should have the same duties in home and host countries, c) Create an open and transparent system of dispute settlement and there should be funds for covering costs of developing countries, and d) Environmental and social standards should not be reduced to attract FDI

Jose Gilberto Scandiucci Filho: What is happening at the WTO?

2.1 The WTO has not been dealing with trade issues for quite sometime. Free Trade Agreements are not simply trade agreements for example FTAA includes other issues such as investment. In the beginning GATT was only for trade in goods now it has expanded. GATT was also known as an agreement for rich countries. 

2.2 There are several rules for investment in the WTO but not under the name of investment. The three major ones are TRIMS, subsidies (ASCM) and GATS. TRIMS is the most explicit. It was prepared at the end of the Uruguay round of negotiations in 1994. It is all encompassing as it includes everything to do with trade.

2.3 NAFTA has added a few more mandatory measures. The FTAA proposal is similar to NAFTA-it cannot link technological requirements with export performance. 

2.4 ASCM and TRIMS are similar to each other. ASCM talks about financial advantages while TRIMS talks about all advantages. GATS deals with investment via mode 3. 

2.5 European union has a chapter on establishment, which is investment essentially. There are 2100 BITS, 99 percent with one of the parties as a developing country. BITs are not signed among developed countries.  There was an attempt in OECD through MAI but it was not signed. Brazilian parliament did not sanction for the country to sign BITs. 

2.6 Paragraph 22 of the Doha Declaration defined investment as the long-term investment but there is a pressure to include all types of investment. 

2.7 A multilateral investment framework (MIF) at the WTO would probably be launched next year (2003) in Cancun

Floor Discussion 

3.1 MIF would be different from MAI in that the latter would have had much more depth. Developed countries would not have to change their laws if MIF comes into force but developing countries would.

3.2 Various types of investment have been included in the FTAA such as the services sector. There should symmetry in these agreements. It should encourage intra-regional investment but in actuality encourages investment from the North to the South. The agreements favour investors not host countries. There is very little progress in implementation.

3.3 There has to be a balance between duties and rights of investors. 

3.4 Environmental protection can create non-trade barriers, they can be mechanisms to protect the market

3.5 Most FDI flows between developed countries. Is the WTO best place to negotiate? 

Conclusion

1.1 R. D. Mathur and Mariano Laplane thanked the participants for taking part in the seminar.
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