ANNEXURE D

Phase-II NRG Meeting of India, 

8-9 June, 2002, Chennai, India

Brief Report of Proceedings

A national level seminar on ‘Competition, Regulation & Investment: Role in Economic Growth’ was organised at by Consumer Unity & Trust Society - Centre for International Trade, Economics & Environment (CUTS-CITEE), Jaipur, in collaboration with the National Council of Applied Economic Research (NCAER), New Delhi at Chennai on 8-9 June, 2002. This was the third NRG meeting of the 7-Up Project. 

The Chennai event was attended not only by the experts in the field but also by representatives of different stakeholder groups, including government departments, regulatory authorities, academia, media, and consumer and other civil society organizations from all over India. Following is the session-wise detail of the meeting. 
I. Inaugural Session

Speakers: Sanjeev Ahluwalia, Senior Fellow, Tata Energy Research Institute; Mr Bharat Jhunjhunwala, Journalist; S Sundar, Distinguished Fellow, Tata Energy Research Institute and Pradeep S Mehta, Secretary General, Consumer Unity & Trust Society

1.1 Pradeep S Mehta

1.1.1 The meeting started with a welcome address by Pradeep S Mehta, Secretary General of CUTS. He gave a brief background of the meeting and the 7-Up project. The objective is to look at their competition policy regimes. NCAER is partner in the project. Competition policy is a natural ally of the consumer protection system. 

1.1.2 7-Up is the first of its kind in the world. One of the objectives is to build a healthy competition culture and a vibrant consumer movement is a prerequisite for that. Consumer movement lobbies for the entire economy. Others have sectoral approach. He also pointed out that consumer movement has two faces, in industrial countries it talks about value for money but in developing countries it is more concerned with value for people.

1.2 Sanjeev Ahluwalia

1.2.1 Speaking at the session Sanjeev Ahluwalia noted that the meeting was an interesting gathering of the stakeholders. Subject is technical. But the composition of the programme gives a generality to a specialised subject. 

1.2.2 He said as soon as you think about restructuring, you will increase the arena of discussion getting more space for the consumers. Power supply to the poor people, supply of drinking water, supply of road etc. has public good characteristics. It is difficult to charge individuals for such services. Hence it was thought that they can only be taxed which can be done by the government and it should provide the goods. But things have changed. Technology has developed. Private Sector can also provide many of such services now in a competitive environment. However, competition is like a double-edged sword. It promotes efficiency but it can be horrible if not regulated properly.

1.3 Bharat Jhunjhunwala

1.3.1 The next speaker in the session was Bharat Jhunhunwala. He started with a reflection of the Jaipur seminar, especially its recommendations. He expressed concern over the people who do not have the power to enter the market. Promotion of power loom may destroy handloom and unemployment. There is a conflict sometimes. Organised sector employment is stagnant. While promoting competition, we have to look not only at the consumer per se but different types of consumers. 

1.4 S Sundar

1.4.1 S. Sundar, Distinguished Fellow at the Tata Energy Research Institute, observed that the independent regulation was not part of the reforms process, but soon the govt, realised that unless it is there private investment would not come through which was the hallmark of the reforms process. The experience shows that where the private sector has been given a fair chance, investment has come through promoting growth. But the regulation is not the substitute for competition.

1.4.2 Government is not fully reconciled with the idea of giving up their assets. From 1996 we have more BOT projects. It is imperative for the regulators to foster private investment. But there is reluctance of the government to shed power. This is reflected in the manner in which they choose the regulators and the manner in which they throttle independent activities of the regulators. 

1.4.3 In Jaipur seminar specific suggestions were made to make the regulators effective. The debate should not end in this conference hall. It should continue always among the stakeholders. We should be vigilant and intervene whenever the government goes wrong.

II. Session One: Competition Concerns & the New Competition Bill

Chair: Pradeep S. Mehta

Speakers: Ch. Divakar Babu, General Secretary, Consumers Guidance Society, Vijaywada and Nitya Nanda, Economist, Consumer Unity & Trust Society

2.1 Ch. Divakar Babu

2.1.1 At the outset Mehta gave an overview of the competition policy context in India and the 7-Up Project. Babu spoke on the new Competition Bill of India. The main features of the proposed bill as highlighted by him were the following:

· Seeks to repeal the Monopolies and Restrictive Trade Practices (MRTP) Act, 1969 and establish a Competition Commission of India in place of the MRTP Commission.

· No requirement of registration of business agreements.

· Four anti-competitive agreements, viz., price-fixing, output restriction, market allocation, and bid rigging prohibited per se.

· Regulation of mergers & acquisition above a threshold and prior notification optional.

· ‘Abuse’ of dominance and not ‘dominance’ is frowned upon.

· Higher penalties for offences – up to 10% of the average of the turnover for the last three preceding financial years.

· Members of the Commission to be selected by a Collegium.

· Unfair trade practices omitted – pending UTPs cases to be transferred to the consumer dispute redressal agencies. 

· Emphasis on competition advocacy.

· Constitution of ‘Competition Fund’.

2.1.2 He also pointed out some deficiencies that exist in the current Bill. They are the following:

· The Bill seems less preventive as far as serious competition abuses like hard core cartels are concerned. It is not based on the ‘carrot and stick’ formula.

· Competition concerns due to intellectual property rights not adequately addressed.

· Windows for the appointment of retired judges and civil servants as Members and/or Chairperson still open.

· Relationship between the proposed Competition Commission and other statutory regulators not very well defined.

· ‘Exemptions’ from the Act (Bill) is left on the discretion of the Central Government without any guidelines.

· Independence of the Commission under threat, as it is required to adhere to the policy guidelines from the Central Government from time to time.

· Transfer of certain cases from the MRTP Commission to the National Commission constituted under the Consumer Protection Act, 1986, not very well defined.

2.1.3 He suggested the following action points to make the proposed bill more comprehensive and effective as the need of the time warrants: 

· Purpose or objective should be in the main body of the Bill rather than provided as the Preamble.

· The provisions for hard-core cartels, most heinous of the competition abuses, should be re-looked into. It should be based on the ‘carrot and stick’ formula. 

· The Bill does not adequately deal with intellectual property rights (IPRs) concerns. The matter has potential to be dealt within a separate chapter altogether. 

· The window for the appointment of retired judges and civil servants as the Members or Chairperson of the Commission is still open. It would continue to perpetuate an unholy bureaucrat-politician nexus. 
· By making the Commission to depend on its grants, the Government is taking away the much needed financial autonomy. The expenses of the Commission should be charged upon the Consolidated Fund of India. 
· Similarly, by making the Commission bound by its policy directions, the Government is taking away the independence of the Commission. There should be some guidelines at least, in this regard. 

· What to exempt and what not from the purview of the Bill have been left upon the Government without any proper guidelines. The exemptions should be well debated. 
2.2 Nitya Nanda

2.2.1 The next speaker in the session talked briefly about the 7-Up Project and some of its findings. Then he brought an overview of the cross-border anti-competitive practices that India is facing. Following are some of the key findings of the project highlighted by him:

•
Many of the countries have recently, or will shortly, make changes to their competition laws and regimes. This is a response to the changing needs of the evolving market environment.

•
Public sector/state monopolies are outside the purview of competition law in Pakistan, Sri Lanka and Kenya.

•
Although most of the 7-Up countries do not prohibit dominance per se, they rely heavily on a ‘structural’ approach to evaluating market power.

•
Most 7-Up countries have a very limited experience of competition-related regulation. There are particular problems in implementing and enforcing competition laws.
•
There are problems of insufficient autonomy for the competition authorities in several of the countries.

•
Most of the authorities lack sufficient resources and facilities, in terms of both infrastructure and staff.

•
There are problems in attracting ‘top-notch’ professionals. This may be due to the salary-structure in many of the countries.

•
Like other jurisdictions, the 7-Up countries have difficulty in dealing with cross-border issues.

•
It is essential to have good advocacy and a strong support-base to enforce the laws effectively. A strong consumer movement is needed in ensuring this.

•
Dealing with the problem of overlapping jurisdiction between competition and regulatory authorities is quite difficult and sometimes contentious.

2.2.2 Next he turned on to the cross-border competition related concerns, in developing country context, particularly India. He talked about the following issues:

2.2.3 International cartel/bid-rigging: It was pointed out that a World bank study has shown that many developing countries, including India were hit by these international conspiracies. India was particularly hit by heavy electrical equipment and flat-rolled steel cartels. A preliminary analysis by CUTS shows that there is reasonable ground to believe that India was hit by the infamous vitamins cartels. But despite hectic lobbying by CUTS nothing could be achieved in this regard.

2.2.4 Export Cartel: On this issue the soda ash case was explained in detail. In 1996, American National Soda Ash Corporation (ANSAC), acting as a cartel, sent a consignment of 23,000 tonnes of soda ash into India. Upon a complaint from the Alkali Manufacturers’ Association of India (AMAI), the MRTPC put an injunction on imports from ANSAC as a cartel, which was subsequently backed by the Supreme Court also. 

2.2.5 But instead of respecting the law of India, ANSAC, chosen to lobby with the US Government and impressed them to treat it as a trade (market access issue) issue, even though similar action was taken by the EU that they accepted without any hue and cry. The US then threatened to withdraw duty-free treatment to India’s exports of certain items under the generalised system of preference, even though there was no bar on imports from the individual companies that form ANSAC. However, under US pressure, the government reduced the import duty on soda ash. 

2.2.6 M&As with cross-border dimensions: Mergers are reviewed in developed countries and allowed or prevented depending on some analysis. But mergers of their subsidiaries may have different impact in developing economies. India has no merger review provision. But some of the mergers may have lessened competition. For example, Hindustan Lever and International Bestfoods merger might have lessened the competition in the relevant market of branded atta packed salt.

2.2.7 Transfer Pricing: It is not merely a tax evasion issue it also distorts competition. Moreover, it leads to drain of resources due to over-invoicing of imports.

2.2.8 Globally Dominant TNCs: It is difficult for a country, particularly for the small countries it is impossible to take any action against big globally dominant corporations like Intel & Microsoft. It is now well-established that Microsoft has abused its dominant position in the US and actions in this regard have been initiated. It is rather likely that Microsoft has done so in other countries as well but developing countries are far from taking any action against it. One wonders, whether they can take any appropriate action against it.

2.2.9 Cross-border IPR Issues: The issue of parallel imports is still a hotly debated one. There might also be problem in dealing with cross-border compulsory licensing.

2.2.10 Cross-border Advertisement: Due the revolution in ICT, the media has acquired  globalised reach. But advertising codes are different across nations. Absence of uniformity in this regard distorts competition. It would also be difficult to take action against unfair/misleading advertisement due to jurisdiction problems.

2.2.11 He also explored some options as possible solutions to deal with the cross-border competition concerns. It was noted that having an extra-territorial reach provision in the domestic competition law is essential. However, that is not sufficient and countries should promote cooperation agreement/positive comity at Bilateral, Regional as well as at multilateral level. A multilateral competition framework may also be considered. He also emphasised the need for strong advocacy and support base at all levels.

2.3 Floor Discussion

2.3.1 Regarding the issue of promoting competitiveness we have gone too far. The HLL TOMCO merger is a case in point. Even though MRTPC cannot stop a merger, it can recommend the government to stop a merger. Moreover, the de-merger provision still exists in the law which has never been used.  

2.3.2 It was asked why in India we are talking about a competition commission when there is no such commission even in the US. It was pointed out that a commission exists in the US in the form of US Federal Trade Commission. But due to some historical reasons, the responsibilities are shared with the department of justice. However, neither of them has adjudigatory power and they need to go to courts.

2.3.3 On the question of the effectiveness of Indian competition regime in tackling cross-border competition issues it was pointed out that the performance has been quite bad. In fact MRTPC did not even take note of most such issues.

2.3.3 On the issue of overlapping jurisdiction problem, it was suggested that we can probably draw some lessons from the UK Electricity Act.

2.3.4 There is a need to have some exceptions and exemptions especially on the issue of public/security interests. But public interest or security interest is nowhere defined. It may be rather futile to define them but there has to be some guidelines at least otherwise these provisions might be misused.

III Session Two: Competition & Consumer Concerns in the Communications Sector in India

Chair: Rajeev Mathur, Director, Consumer Unity & Trust Society

Speakers: Mahesh Uppal, Director, Telecommunications and Computer Information Systems and Anjali Bansal, Research Assistant, Consumer Unity & Trust Society

3.1 Mahesh Uppal

3.1.1 He traced the basis of convergence and explained that anything going through wire or wireless system could be digitalised and as a result convergence was possible. By use of same infrastructure, a number of businesses could be performed and therefore positive support and push should be provided. He also felt that convergence is an opportunity as well as a threat. Opportunity in the sense that the infrastructure allows the business units to provide various services. However, convergence poses threat because it may help in creation of monopoly which may be abused by the business units. 

3.1.2 The communication sector in any case has entry barriers due to the fact that it requires huge investment to begin with and the technology involved is so fast changing that it becomes discouraging factor for business enterprise. With reference to the regulation aspect he felt that regulation is technology neutral. 

3.1.3 In the proposed Convergence Bill we are talking about convergence of an entirely different dimension. Just because the technology has brought two sectors closer, regulatory functions need not merge. Regulation in telecommunication however needs handling of various complex issues, which are technology related. Hence regulating body should be equipped with or comprised of technically sound people.

3.1.4 Public policy goal is promoting investment in the sector. Most of the subscribers of private operators are corporate with connection. The goal of providing connectivity to more people has fallen wayside. 

3.2 Anjali Bansal

3.2.1 Giving the working structure of the industry and the tasks performed by various intermediaries, she explained the problems that the consumers as well as different groups of people engaged in providing the service are facing. Broadcasters argue that the reasons for increase in prices are because they pay huge sums for copyrights. Rights for live events and sports are auctioned at the highest possible rates. Moreover, production costs of TV programmes have gone up in one hand on the advertisement revenues are coming down – increase in channels and fierce competition.

3.2.2 MSOs and Independent Operators (There are two types of MSOs, the ones owned by large business houses like Zee Network, Raheja Group, Hindujas, RPG, etc and the others who were once independent operators and have made their networks big by making their neighbouring operators join them) entered the market in 1994-1995 thinking that the Indian Govt. would regulate their operations and license them for a nationwide network of franchisees, like in developed countries. Delay in installing a regulatory mechanism made their investments redundant.

3.2.3 Franchisees (also known as last mile operators, LMOs) argue that they are pressurized by MSOs to pay more and subscribers resist to pay more and collect entertainment tax from the subscribers and deposit in govt. treasury every month. They also get feeder lines from MSOs for decoders and investment made in decoders is very high.  

3.2.4 Cable Television Networks (Regulation) Bill, 2002 provides for
(a) Introduction of Conditional Addressability System (CAS): This means that cable operator would transmit or retransmit programme of any pay channel through an addressable system

(b) The pay channels would be viewed on installation of a set top box

(c) Subscribers pay for the channels they wish to watch

3.2.5 The likely effects will be:

(a) Government will get the power to decide how many and which free-to-air networks the viewers will watch

(b) Broadcasters will now be paid for every subscriber who watches their programme In the short term, pay networks may have to go free-to-air because of an inadequate number of set-top boxes. In the long term, advertisers will have another measure of reach, apart from TRPs.

(c) Cable Operators will have to submit detailed records of the subscriber base to the Central Government. They will also have to invest Rs 2.5 lakh to create a subscriber management system to control the set top boxes. 

(c) Consumers will have to pay almost double the amount they are paying now for the same service. They will have to invest up to Rs 4,000 in a set top box.

3.2.6 The likely advantages could be:

· To survive in the race, the pay channels would have to improve their quality

· Advertisers would be substantially benefited

3.2.7 She suggested that the Communications Convergence Bill that proposes the establishment of the Communications Commission of India  (CCI) that would replace the existing separate regulators in telecommunications, broadcasting and multimedia would make the Cable Television Networks (Regulation) Act redundant. However, if it is passed now the overlap between the existing institutions would continue even after the enactment of the Communications Convergence Bill. The CCI will not necessarily be established at the same time as the Bill comes into force. She also suggested that since the CCB would set up a regulatory body, the Conditional Access System should be monitored by this body and not the Govt.

3.3 Floor discussion

3.3.1 There is a need to distinguish between integration of technology and integration of markets. Regulation should be technology neutral. We need independent regulators. Having different ministries and departments are different and having different regulators is a different issue. Merging does not make sense.

3.3.2 Convergence is not new to India. India is the second country to go for such law. Why other countries are not feeling such need? Malaysia has done it. But Malaysian regulation is not the best example. Hence copying would not be a good idea.

3.3.3 Studies show that people use just four channels, no matter how many you offer. So if they now subscribe to just four channels, cost will be much lower. So the question was, then why is it an issue? This was responded by saying that the new arrangement will cost the consumer almost double for the same service they have been receiving. So obviously this is a consumer issue.

3.3.4 If the government is trying to maximise its revenue, then you are bound to promote anti-competitive practices.

3.3.5 Issue of interconnection is also important. How effectively the regulator deals with this issue is important. Cost-based mechanism. But cost-estimation is contentious.

3.3.6 In India, many regulators indulge in over regulation, which should be avoided. Conserving regulatory resources is important. Moreover, they need to develop innovative and smart way of doing things. Instead of getting into the analysis of what should be the optimum price of any particular service, they can simply ask all the operators as to how they determine their prices. This will give them enough information and analysis of what they wanted. There is no need to regulate mobile phone prices. Is it not a bit funny that the operators set their prices much below the limit set by the regulators? There is no need to regulate when the market is already functioning well.

3.3.7 Connecting all villages would require Rs.23000 crores and government did not have resources and went for deregulation and private participation. 

IV Session Three: Competition & Consumer Concerns in the Power Sector in India

Chair: S Sundar

Speakers: S K Sarkar, Senior Fellow, Tata Energy Research Institute; Sanjeev Ahluwalia, Secretary Finance, Govt. of UP and Critique on the New Electricity Bill - Gajendra Haldea, Chief Consultant, National Council of Applied Economic Research

4.1 S K Sarkar

4.1.1 He spoke on the consumer involvement in power sector reforms in India. He started with an emphasis on the need to be sensitise people on some of the issues. In the context of reforms in infrastructure sectors, we often talk about restructuring, and private sector participation, but consumer was never discussed upfront. Fortunately, the existing legislations have some provisions in this regard. Price-making function of the regulators should  take into account consumer interest. This was evident in many cases, especially, in Orissa, wherein the during the tariff determination, consumer involvement was noticed, but not on substantive issues. 

4.1.2 However, the crucial question that arises is that who are the consumers? It has not been defined. In each of the consumer categories, we  hardly talk about poor people who are not consumers  at present, but could and should be future consumers. Rate rebalancing implies reduction of cross-subsidies: so some will gain and some will loose in the short run.  

4.1.3 As there has not been much of consumer consultation, consumers are often suspicious of the regulators. In general, effective consultation during the regulatory process is absent. In some states they exist in paper, in others they are totally absent. 

4.1.4 An appropriate consumer strategy needs to be developed. This will need study and segment residential consumers, developing specific pricing, QOS, developing communication strategies for each segment. Good channels of communication with consumer organizations and each consumer are essential. Proper complaint handling is a pre condition to consultation. 

4.1.5 The law provides for Commission Advisory Committee that includes, among others, consumers, NGOs and academic/research bodies in the energy sector. But in general, effective consultation absent. In some states, CAC not even constituted. Orissa is the best example, where quarterly meetings are held.

4.1.6 In OERC case, the nature of objections varied from validity and frequency of retail tariff application, to classification of consumers, audited accounts, sales mix and demand estimation, unreliable and high nature of T&D loss figures etc. On T&D loss, some objectors said   “ it was disappointing that distribution loss after 6 years of reforms was still at 47%. The objector maintained that CESCO’s loss estimation was not accurate as most consumers did not have meters or had defective meters. Therefore, OERC should not allow the total loss to exceed 32%; transmission loss 3.5% and distribution loss 29.59% for FY 2002”. However, objections of this kinds are  mostly ‘statements’, and devoid of substance. 

4.1.7 Effective consumer involvement needs capacity building of the consumers. Resources need to be made available for consumer advocacy. Regulatory legitimacy requires balancing consumer interest vis-a-vis public interest and involvement of the poor during regulatory process

4.2 Sanjeev Ahluwalia

4.2.1 He started by pointing out that the biggest problem in the power sector in India is that distribution loss is very high. For example, it is still at 47 percent in Orissa. It should not be allowed to go above 32 percent. This needs to be lowered and can be done through effective consumer involvement. Effective consumer involvement requires capacity building. Balancing consumer interest and public interest is another important issue.

4.2.2 There is a feeling that probably competition is not possible in the short term. It may not be always true. This is not true at least for the wholesale market. There are shortages. It is said that there is a demand supply gap. But there has never been an authentic estimate of demand. We do not know how much will be the demand if prices are set right. 

4.2.3 There has also not been any distinction between types of consumers from quality of supply point of view. For an ordinary consumer a five-minute break in supply may not matter much but for a high tech user even a momentary break in supply may be disastrous. Consumers demand different qualities of services and we must recognise that.

4.2.4 There are basic public services that define quality of life for common people. Government needs to take care of them. That is the problem with the govt. A recent World Bank report says there are significant positive externalities to the supply of electricity in rural areas. People could increase income and increase accessibility to other services. But who is going to finance it. 

4.2.5 But in the present kind of arrangement who is actually benefiting. People who have benefiting are not the poor. Less than 20 % of poor have connections – legal or illegal. Even in urban areas 40 % people do not have access. In rural areas only the rich farmers can install electric pump and can take the advantage of subsidised electricity. 

4.2.6 Some rearrangement is necessary. How do we do it? When we don’t have estimation of demand, only competition can do it. Many of the distribution agencies can buy electricity independently. We can experimentally develop wholesale market in a part of the country.

4.2.7 As far as consumer involvement is concerned we do not have right kind of regulation. It should be an alternative dispute settlement. It should have representatives of all stakeholders, especially the consumers.

4.3 Gajendra Haldea

4.3.1 He spoke on the draft Electricity Bill of India. The drafted Electricity Bill was debated all over the country, in the process many distortions crept in. There should be provision to buy from competing producers. Functions have been separated but the govt. hegemony is still there. This according to him is the major problem with the Bill.

4.3.2 There is no other sector in the economy where all producers are forced to sell to the state. This is at a time when all SEBs are financially bankrupt. Why producers will come when the buyer is not able to pay. State after state same mistake is repeated. State steps in. There is less money for health and education. There is vested interests. Politicians and bureaucrats are not willing to forego the contract awarding power.

4.3.3 Delhi has one-man regulator. There is no provision in the constitution to create private monopoly but yet they are being created. In Delhi private distribution companies can buy at Re1.30 but sell at upto Rs.6.00, even to the govt agencies who are supplying at 1.30. 

4.3.4 Electricity Bill talks about transmission companies. They will not buy power. They will only transmit and bill the buyers/sellers. Transmission/distribution lines should be treated as common highways. There has to be open access.

4.4 Floor Discussion

4.4.1 The way the privatisation of DVB has been analysed by the speaker may not be appropriate. The private companies are not getting better terms than the DVB was working under. Why DVB was making losses? Because of corruption. How Tatas will manage to eliminate theft that is organised and patronised by the politicians?

4.4.2 This was responded by: When they advertised for the privatisation of DVB, they talked about ordinary rate of return only. Most were not in the fray. But there was no transparency. Mid-way they changed the policy and the returns increased by three-fold. 

4.4.3 Had the followed the same policy from the beginning there would have been many more in the fray. Theft reduction is not a regulation but a governance issue. It cannot be left with a private company. Government should take charge of it. 

4.4.4 A question was raised as to how the costs in transmission between different buyers and sellers would be allocated. However, it was pointed out that costing of charges of infrastructures there are well-defined principle and not a difficult issue to handle and hence charging for use of transmission lines would not pose any serious problem.

4.4.5 It seems that the problem in Delhi was not a management and market related. Do you anticipate that collection of bills by the private companies would be through goons, as allegedly done by some foreign banks?

4.4.6 What is the government’s policy on captive power generation promotion? There should not be different provisions on captive power stations: In the act they are allowed to consume 50% and sell rest. The reason is not clear.

4.4.7 Even now there are instances of competition in bulk supply category. In Bombay the Tatas and the state board compete to supply the bulk industrial users and as a result the industrial electricity rate is lowest there. Similarly DVC has been competing with Bihar board to supply to the bulk users. Tatas have managed to get a much lower rate from DVC than they could get from the Bihar board.

4.4.8 In telecom cross-subsidy is sufficient but in power it is not. Long term PPA is not a barrier to establishment of wholesale market. 

V Session Four: Investment & Competition at the WTO: India’s Approach
Chair: Subir Gokarn, Chief Economist, CRISIL

Speakers: Augustine Peter, Director, Ministry of Commerce, Govt. of India and T. C. A. Anant, Professor, Delhi School of Economics

5.1 Augustine Peter

5.1.1 He started with the question as to why India has reservations on Multilateral Competition Agreement (MCA)? According to him, it is by consultation and consensus that the government decides its views. Based on the inputs available, it may not be the appropriate time for MCA. India is actively participating in the discussions of the working groups on both, competition and investment. 

5.1.2 The linkage between trade and investment is a difficult issue. People have been arguing that we already have an investment agreement in GATS. But commitment in GATS is not for commercial presence but liberalisation in particular services. Investment is different as it is a long-term commitment as against trade which is one-time. There has been proliferation of BITs. India is signatory to 45 such treaties. They are working quite fine and there is no need for a multilateral agreement.

5.1.3 In BITs commitment is post-establishment, but the multilateral framework may include pre-establishment commitment putting more obligations and less freedom in policy making. Moreover, what is the guarantee that an agreement on investment will increase flows? Any multilateral agreement restricts the freedom of developing countries. A study by WTO-UNCTAD said some of the industrialised countries have used performance requirements for 100 years. Why the developing countries should be deprived of that kind of measures to promote development.  

5.1.4 Regarding competition law India qualifies for everything that they are talking about. But every agreement has some element of competition policy. It is not clear how will they be addressed, how the existing agreements will be modified. Difference between US and Solomon Island in terms of competition policy experience is huge. How such gaps will be bridged? Moreover, the current proposal talks about voluntary cooperation only. Does voluntary cooperation makes any sense? Will small countries get adequate cooperation from countries like US? 

5.2 T C A Anant

5.2.1 He spoke on the competition issue only. He emphasised that there is an important role for competition policy in the development context. It promotes growth of market. There is considerable amount of confusion regarding what is competition. Competition relates to business practices and affects access to goods and services. 

5.2.2 Business practices are to some extent culturally determined. Competition policy has to consider that angle and determine how exactly the govt should intervene in the market place.

5.2.3 What should be the interface between competition and regulation is another important issue. Regulators need not always proceed in a competitive manner. The manner the regulators behave, may not favour competition. No regulator would say that the generators would be allowed to operate freely.

5.2.4 Regarding the proposed WTO commitments, national treatment is not an issue in most jurisdictions. It is also not going to be a problem in India. MFN is clear in case of goods and trades. But competition is a process issue what does it meant in this context. This needs further clarification. Transparency is not a problem for us as our judicial proceedings are quite transparent. 

5.2.5 There are wide differences across countries. Even at domestic level there is disagreement. But it is also true that there are significant cross-border concerns and individual countries are not able to handle all these. Given this scenario, do we need a competition policy at the international level? We may differ in terms of the proposed solutions, but there is no doubt that the issue needs to be addressed at the international level.

5.2.6 What are the possible options in this regard?

· Soft Law – as we find in international financial sector – codes and guidelines. These are there in accounting, banking and securities markets regulation.

· Hard law – TRIPS type approach where we decide to have some minimum standards that the countries would be required to maintain.

· Intermediate solutions - GATS type approach, where countries would be given the options in terms adopting different types of provisions as well as making sectors subject to competition law progressively.

5.2.7 At the end he concluded that the government has to clearly define its objectives and priorities while talking about competition or investment at the WTO. It should also be prepared to make trade-offs to maximise its gain from the overall negotiation process rather than sticking to any particular point on any issue.

5.3 Floor Discussion

5.3.1 The reality is, at the WTO, the trade is possibly a misnomer. Trade in goods is shrinking as a proportion of total global transaction. There is some sort of convergence is untenable because the countries are different. But small countries have problems with anti-competitive practices by TNCs. The way things are moving is a bit fuzzy.

5.3.2 While talking about competition policy whether at national or international level, government should take people’s welfare in mind. 

5.3.3 There is hook in the TRIMS agreement that brought the issues of competition and investment at the WTO. Competition and investment is a part of built-in agenda. At the time of Marrakesh Agreement the Indian Commerce Minister wanted competition provisions to supplement TRIMs. We should also understand the real politics. US is not a demander of these agreements. EU wants it as a part of bargain. Can we say that we want MNP as a bargain for competition and investment?

5.3.4 Peter clarified that the Government of India has been saying that UNCTAD set should be made mandatory. Doha mandate is also a soft law and would not serve any purpose as such especially for the poorer countries. 

5.3.5 India is also investing abroad and hence agreements on competition and investment may also favour India in the long run.

5.3.6 We do not have the luxury to decide where the FDI should come or not. Investment should come from wherever possible.

​​​​​​​​​​​​
3
13

