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	HIGHLIGHTS

The brainstorming meeting was attended by more than 25 participants from research institutes, government agencies, civil society organizations and donors, from various countries including Brazil, India, Kenya, Malaysia, Sri Lanka, South Africa, Switzerland, Tanzania, the UK and the USA. 

The discussions revolved around the potential elements, as mentioned in the Doha ministerial declaration of the WTO, of possible multilateral agreements on competition policy and investment. Some new elements, which could be helpful in promoting development, were also discussed. The deliberations were intense, rich and very productive. Following are the main points that emerged from the discussions: 

· There are costs and benefits to any international agreement, but developing countries must ensure that what they get at the end does not hamper their development efforts. Promoting understanding and building capacity of all stakeholders including the civil society on the relevant issues was essential to make markets work within the framework of the proposed multilateral agreements.

· Despite a general agreement on the potential benefits of a multilateral competition agreement in tackling anticompetitive practices of the TNCs, concern was expressed on the development impact of such a framework particularly in countries without any national legislation and on small economies. 

· Despite calls for a minimalist approach to a potential multilateral competition framework, it was felt that whatever the developing countries committed to would have a binding effect, and will not be merely a burdensome voluntary instrument. 

· The harmonisation of national competition laws should be avoided due to variability in the economic and political environment in developing countries. It was stressed that not only one-size-does-not-fit-all, but one-type-does-not-fit-all. 

· The case for a multilateral agreement on investment was not felt to be very convincing, as there is no evidence to suggest that it will bring more investment to developing countries. However, the existing situation is not satisfactory as most developing countries are signing bilateral investment treaties (BITs) that favour developed countries.

· The existing agreements on investment, both at bilateral and regional levels, deal only with the rights of the investors, therefore, any possible agreement on investment should also deal with responsibilities of the investors, and their home countries.

Note: It was difficult to articulate the Issue Papers in a legal language at this point of time due to the given time frame in which the Issues were discussed. Secondly, given the nascent stage of the Issues, an attempt to give a legal angle would not have been justified. However, it was suggested, by the end of the project CUTS may formulate a synthesis of the negotiating inputs for policy makers and negotiators in the developing countries. This will form part of the discussions agenda at the Final Meeting in Geneva early 2003.


1. Introduction 

The International Working Group on the Doha Agenda (IWOGDA) project has been taken up to produce research outputs embracing views from leading international experts, practitioners and other stakeholders in the areas of competition and investment policy at the WTO. The project aims to create a knowledge base and promote better understanding on these issues by reaching the relevant people through brief yet comprehensive documents. A brainstorming meeting was organised at Jaipur on November 8-9, 2003 as a part of this initiative. 

A number of issues papers on various aspects of potential competition and investment agreements have been prepared by a group of leading experts from developing countries that were distributed among the participants to provide them with a background on the issues. To optimise the outcome of the meeting presentation of the issue papers was avoided. Instead a group of commentators (already giving their comments on the papers) was chosen to make presentations based on the papers that also included a critical review of them. 

Spread over two days, the presentations were made in six sessions, three each on competition and investment. Since it was a brainstorming meeting the presentations were designed to throw up the issues and initiate discussions rather than being pedagogic. Each presentation was followed by discussions encouraging participation from the floor. At the end, a brief session was held to discuss the proposed/desired directions of the issues both within the framework of the project and beyond. Session-wise brief account of the deliberations is given below.

2. Competition

2.1 Scope and Definition of Competition and Core Principles

The session was initiated by Kevin Gray of the British Institute of International and Comparative Law, London. He touched upon the issues of definition and scope of competition, and the core principles of transparency, non-discrimination and procedural fairness that have been proposed at the WTO. He also gave the varying interpretations and possible implications of these as put forward by different paper writers and experts in the field. Following are the salient points that emerged from the session:

· One of the major concerns that have been expressed in this regard is that adoption of a competition law, without the necessary safeguards, may not augur well for many national firms in developing countries who might shut down or be taken over by foreign firms. However, it was pointed out that the smaller firms in developing countries are already exposed to high degree of competition due to trade liberalisation. And hence a competition policy and law would rather protect them from manipulative restrictive business practices of powerful TNCs. It was also pointed out that competition policy should be regarded as a sovereign choice and a bottoms-up agenda should be adopted as the most appropriate in any discussion or negotiation for a potential multilateral competition agreement (MCA).

· Any reference to globalisation invariably affected competition policy; hence, this should form a basis in framing the scope of an MCA. It was also voiced that many developed and developing countries have achieved economic development without having a competition policy and law.

· At another level, developing countries were cautioned that, contrary to what they thought, competition policy would not solve the problem of market access issue at the WTO, though it would address some of them. 

· State aid was considered to be out of the scope of the MCA as it was already substantially covered by other WTO agreements such as Subsidies and Countervailing Measures. It was noted that these agreements do not address the issue of whether developing countries were getting the promised access into the developed country markets or whether the existing access was of a pro-development nature.

· In as much as it was important to have the core principles of non-discrimination (national treatment {NT} and most favoured nation {MFN} treatment); transparency; and procedural fairness in a competition framework, it was equally important to conceptualise this within the framework of special and differential treatment (S&DT). Uniform application of the core principles had the potential to create serious inequities between the developed and developing countries, resulting in the latter’s markets being opened unconditionally to unfair competition. A comprehensive approach in introducing these principles was advocated for, with a focus, not on minimising uniformity, but to separate principles from binding commitments. MFN treatment in particular should be applicable in the matter of cooperation between countries. It was also viewed that MFN is not likely to be a problem area but accepting the NT principle in the competition policy would not be easy for developing countries.

· There were two objections raised on national treatment, one based on an incomplete contract reasoning, that there might be contingencies based on development experience, which would require countries to develop special targeted policies and an NT provision may tie their hand what these contingencies are difficult to anticipate and hence would need some sort of open-ended exemption. The other concerned targeted policy like Bhoomiputra in Malaysia, which may conflict with NT. 

· It was also felt by a section that there was a need for certain flexibilities to cater to the requirements of developing countries. The introduction of the core principles as applied in the other WTO agreements was considered inappropriate since the trade restrictive analysis applied to them would not adequately address the public policy issue in competition. 

· It was acknowledged that the circumstances under which a derogation from the basic principles could be allowed needed to be identified. Public and industrial policy considerations were suggested in this regard Although, it is difficult to state the kind of exemptions required, as it may not be possible for many countries, with little or no experience, to anticipate the problems that might come up in future. It is even harder to say which would be applicable to all countries.

· There was a presumption that countries have to claim public policy and social conditions exemptions and not take them as given. This in essence placed the burden on the country seeking exemption. Alternatively, the negotiations could take the minimalist path by taking up select competition issues such as hardcore cartels, merger reviews or export cartels, and bringing in other types of anti-competitive practices gradually. It was also suggested that a GATS-type approach may be adopted and only a few sectors may be put under the purview of MCA and bring in others gradually.

· Other issues included; how affirmative action policy features in the national competition laws could fit into the MCA; or how promotion of national champions (in essence discriminating against foreign firms) or reservation of markets for certain disadvantaged groups would be viewed in an MCA. It was generally felt that except for discrimination on the basis of nationality, other policy measures should not face any problems provided they follow due process and are done in a transparent manner.

· Developing countries were advised to look at the existing instruments and models, not as a precedent but as a guide. It was also pointed out that an MCA with binding rules to curtail TNCs’ anticompetitive practices can indeed help developing countries if it is done in an appropriate manner with active cooperation from the home countries.

2.2 International Cooperation and Cross Border Issues

Prof. Gesner Oliveira, former President of CADE (Brazilian Competition Authority) introduced the subject of cross-border issues like international cartels, export cartels, M&As with international spill-over etc. He also gave an excellent illustration on how a competition law could be drafted and implemented in a progressive manner, and how international cooperation can play important role in this regard. The main points that emerged at the end are:

· It was recognized that anti-competitive practices of TNCs hamper development in developing countries negating the benefits of trade liberalization. An MCA has the potential to provide standards and assist in strengthening the national laws through peer reviews and building national competition coalitions. International cooperation is very much desired in tackling, for example, the difficulty of getting information on hard-core cartels like the vitamins case.
· However, it was also felt that a case for an MCA had not been fully made. Merely signing an MCA did not translate into an effective national implementation of competition law. It was also noted that small economies may not even go for national laws but could use a regional framework e.g. Paraguay in Mercosur or similar efforts being made by the CARICOM and COMESA countries.

· Competition law implementation in developing countries was different for various reasons including: presence of dual markets due to the large size of the informal economy; small market size; recent past of inefficiencies, distortion; infrastructure bottlenecks and a lack of competition culture in a protected economy; and more importantly, political market failure, meaning failure of the polity to understand the issues in proper perspective leading to under investment in institutions  that correct market failures. 

· International cartels are particularly harmful but export cartels and import cartels also need to be tackled effectively. South-South cooperation needs to be encouraged in this regard since the developing countries often bear the brunt of the cartels’ activities more than their developed country counterparts. It has been observed that these cartels are mostly made up of companies based in developed countries and overcharging is disproportionately higher in developing countries. 

· Modalities and types of cooperation among countries varied according to the stages of institutional development of national competition framework. The sequence of evolutionary stages may be characterised by: (1) competition advocacy and repression of horizontal agreements (2) merger control and vertical agreements (3) cooperation with regulators and foreign competition authorities, and finally (4) second generation agreements and proactive competition authorities. This four-stage approach appreciated the sophistication applied to specific competition issues. Hence, in the context of a multilateral agreement, countries could be required to join stage one. Sequencing could vary and no timeframes should be fixed. In the first stage, technical assistance was greatly required. Stage three could signal readiness to fully integrate into an MCA. The type of international cooperation could be simple e.g. US-Brazil (which creates an ambience for cooperation) or advanced e.g. the US-Canada Mutual Legal Assistance Treaty (MLAT).

· The issue of which government department could access the information affected the level of cooperation. For instance, information provided to competition authority may be passed on to the trade authority that could utilise it for anti-dumping actions. Such fears inter alia hamper substantial cooperation. It was noted that demand for information reduces substantially if transparency increases, thus making information available without a struggle.

· On the suggestion that information sharing be made mandatory, it was observed that this might be problematic. Part of information procured may come through leniency programmes, which the authority may not like to share. It would also act as a disincentive and leniency programme may not work. Possible solutions put forward included countries offering joint amnesty programmes. However, others were of the opinion that the offending parties did not deserve such special and soft treatment. 

· The case for the principle of unjust enrichment was argued to overcome the inability of certain jurisdictions to deal with cartels or other anti-competitive activity. This may not directly affect the home market, but does lead to rent-seeking behaviour by their firms in foreign markets, and thus earning unreasonable profits. 

· Mutual recognition arrangements were considered as a possible model for information sharing among members. Though a multilateral process, it is bilateral in nature providing for minimum amount of information sharing, which would be helpful in merger review and cartel enforcement. 

· Cooperation should not be limited to countries, but also with consumers and civil society. Consultation in the marketplace could be a source of information, e.g. consumers providing opinions on products. Consumer organizations should also be included in deliberations on a multilateral regime on competition as their participation is crucial. 

2.3 Public Interest and Technical Assistance

Faye Sampson, a Legal Consultant from Jamaica/UK set the ball rolling in the session by introducing the concept of public interest and how it has acted as window for exceptions and exemptions in different legal provisions. The second part of the discussions was on technical assistance and capacity building for developing country competition institutions. The discussions also made reference to that in the previous session that dealt with the issue of progressive reinforcement of competition institutions, an issue that has been explicitly included in Doha Declaration. Following are the prominent points that came out in the session:

· The main concerns with regard to ‘public interest’ were: a) how to include it in a multilateral agreement; and b) how does one define it. It was also pointed out that in a multilateral setting, conflicts may arise between countries as an action by one country on public interest ground may cause injury to public interest in another country. However, it was suggested that public interest is inherent in competition policy and there is no need to put it under the rubric of S&DT. 

· Generally, it is very difficult to have one standard definition as elements of public interest varied from country to country. However, broad guidelines on how to treat public interest consideration could be worked out in consultation with the various member states, which would include a whole host of parameters. It was of course suggested that the issue should be looked at from development perspective. 
· It was felt that certain public interest clauses already existed in the WTO agreements and other international treaties and these could be used as basic guidelines while incorporating this provision in an MCA. Though still evolving, GATT Article XX was one such exception provision, which could be considered as a model of the level of deference granted to countries to regulate in public interest. There should be an effective instrumentality for evaluating the cost and benefits of public interest, otherwise it can be a slippery slope. 

· An element, which many consider as a public interest issue, is the issue of ‘national champions’ on which ground, anticompetitive mergers are, very often allowed. It was felt that if this were done by use of economic efficiency analysis and by injecting some objectivity into the exercise, then the argument for national champion may pass the criteria.

· It was recommended that even though there is difficulty in dealing with the issue, inability to define public interest should not be an argument for not having an agreement that makes provisions for public interest related exceptions and exemptions. Moreover, the argument as public interest could not be defined as governments cannot anticipate what exemptions will be needed a decade from now. This may undermine any discussions on a rules-based multilateral system.

· Another opinion was that the processes of determining public interest was just as important as the substantive definition and this should be left to the national governments. This is because despite the fact that the substantive issues for consideration are always subjective, the standards of determining them are usually objective. And competition being more of a governance agenda than any other WTO agreement, it was advisable to restrict the discussion in that direction.

· Recognising that developing countries do not have a history of implementing competition laws, they faced higher obstacles, which served as a rationale for technical cooperation. Nonetheless, they should try to reduce their dependence on external resources since they might be unpredictable. More foreign technical assistance may come with a donor-driven agenda that may not be the most appropriate for the country’s needs. Hence collection of filing fees and the imposition of penalties and fines on defaulters as a means of generating revenues were suggested.

· Alliance with civil society groups and their capacity building and resourcing are also very important. Since a large proportion of developing countries’ population were not able to play their rightful role because of low or no purchasing power, spreading awareness among the masses and involvement of civil society groups must be made an intrinsic part of any developmental effort. 

3. Investment

3.1 Scope and Definition, Core Principles and Nature of Commitments

Prof. Manoj Pant of Jawaharlal Nehru University, New Delhi kickstarted the session with his presentation based on three of the issues papers. He covered the issues of scope and definition of investment, core principles of transparency, non-discrimination and procedural fairness and their implications in the context of a multilateral investment agreement. The issue of nature of commitments, including exceptions and exemptions, and the use of a GATS-style positive list approach were also discussed. The main points of the discussions are highlighted below:

· It was pointed out that the issue of defining investment is a contentious one. Developing countries prefer to have a narrow definition including only FDI, whereas some developed countries, especially the US prefer a broad definition. NAFTA’s example was cited as it has a very broad definition of investment, which includes portfolio investment and other forms of contractual capital (e.g. investment in real estate).  

· On the issue of application of core principles, it was felt that as regards the principle of MFN there should not be any disagreement. But with regard to the principle of national treatment there could be some problems. Extension of fair and equitable treatment could be further problematic. The main problem with the fair and equitable treatment is that it is an absolute standard unlike the more relative NT. It may thus discriminate against domestic firms. About another principle of transparency it was felt that there is no model as BITS are largely silent on it. About MFN, one view was that even this principle could face problems, as there were BITs under which certain treatment is being offered to some countries, which they may not want to extend to others.

· It was suggested that the OECD experience needs to be elucidated more as it was an example of where the international community went wrong with an investment agreement. The opinion was that the problem was caused not by the drafting but the interpretation. In general European countries like France interpreted it as an attack on national sovereignty. Business interests, on other hand, felt that the draft agreement offered them nothing of interest.

· It was also suggested that any possible agreement on investment should also deal with responsibilities of the investors and their home countries. The existing agreements on investment, both at bilateral and regional levels, deal only with the rights of the investors, but corporate wrongdoing by TNCs is not so uncommon in developing countries who would require cooperation from home countries to effectively tackle such problems. Moreover, it may also include provisions to check the incentive race among the countries to attract more FDI.

· There was a feeling that the issue of “regulatory takings” had to be resolved, as, otherwise countries would not commit to important issues like environmental undertakings. It was noted that, the issue of regulation in public interest, as discussed under the competition section, would apply to investment too.

3.2 Development Provisions and National Policy Space

This session discussed the issues concerning special and differential treatment to take into account needs of developing and least developed countries, need for appropriate flexibility, exceptions and exemptions etc., in the context of an investment agreement. Discussions also dealt with the issues of special development needs of LDCs and small economies, technical assistance and capacity building, balance of payments safeguards, trade and financial needs of developing countries; and ways of taking into account the development policies and objectives of host governments etc., to protect the national policy space. 

The ways of balancing the interests of host countries with home countries was another important issue that was highlighted. The session was moderated by Shishir Priyadarshi from the WTO Secretariat. Following are the significant points:

· It was emphasized that the S&DT provisions need to have a targeted approach. They should be formulated in a manner that the cost of their implementation is minimal. It was pointed out that when we look at S&DT as a negotiating tool, we are bound to consider costs as opposed to when we look at S&DT as a concession. This area needs more research.

· It was felt that the objectives of S&DT must be very clear, which must be based upon a factual determination of need. These objectives need to be both offensive and defensive, i.e. it should help developing countries to fulfil obligations and provide them enough time to do it. The time period should also be flexible rather than a pre-determined period for all countries.

· The adage ‘one size fits all’ once again may not be applicable in the S&DT context. A clearer definition of developing countries based on certain economic criterion was important, rather than a graduated scale. 

3.3 Dispute Settlement and Relationship with other WTO Provisions

Simon Evenett, of the World Trade Institute, Berne initiated the last substantive session of the meeting. The subject matters of discussions were consultation and dispute settlement between Members and/or between Members and non-state actors, and the possible relation or overlap of a multilateral agreement with other WTO provisions, and existing bilateral and regional arrangements on investment. Following are the highlights:

· Emphasis was put on the need to have a dispute settlement mechanism to look into both state-to-state and investor-to-state disputes. Basic minimum standards and broad definitions must be set for its effective functioning. 

· Since in the WTO the DSU is restricted between the member states, it was felt that extending DSU to investment disputes is a complex issue. The US is floating a new idea of fine-based system rather than retaliation through tariff measures. WTO dispute settlement does not have provision for compensation, whereas it is much needed in a multilateral regime for investment. However, some felt that fines would be very difficult to implement.

· It was suggested that there should be an internal dispute settlement mechanism for each state. States could then improve transparency, introduce due process and be allowed to choose their mechanism as long as a sound and standard criteria is adhered to. The WTO in conjunction with the member states could then impose punitive measures upon the wrongdoers. 

4. The way forward

The final session of the meeting was essentially to discuss the future course of action under the project as well as the activities that can be undertaken even beyond. Suggestions were sought from the participants in this regard. They were also requested to raise any new aspects or areas that they felt important but have not been discussed in the meeting. Participants also expressed their general feeling, which was that that the meeting had succeeded in its objective and the outcome will help in clarifying the issues to the developing countries. The meeting ended with a vote of thanks proposed by Pradeep S Mehta of CUTS. The important points are highlighted below.

4.1 Process Issues

· It was felt that further research would be required if the negotiations on these issues actually start after the Cancun Ministerial. Given the nascent stage of the issues, it was felt that discussing the issues with all ramifications was not possible. It was also pointed out that the list of elements for possible negotiations or modalities may be just illustrative and one does not know what direction the negotiations may take once they start. 

· However, it was suggested, by the end of the project CUTS may formulate synthesis papers on these issues before the proposed follow-up meeting early next year. These might work as preliminary negotiating inputs for policy makers and negotiators in the developing countries. It was also suggested that by early next year a clearer picture may emerge and hence future strategies and action to be taken may be discussed in the follow up meeting.

· It was also pointed out that some substantive research on these two issues is being done under another project at CUTS, namely EINTAD (EU-India Network on Trade and Development). Some of the researchers of EINTAD were also present in the meeting. It was noted that such coordination is desirable to share learning and avoid duplication of efforts.

· It was felt that the issues papers that formed the basis of discussions at the workshop should be revised to incorporate the issues and concerns that came up during the meeting. They should also be uniformly formatted as far as possible. The format of the revised papers was proposed to be as follows:

a) Executive summary

b) Short statement on the issue

c) Analysis of the issue

d) Discussions

e) Recommendations

4.2 Substantive Issues

· National arrangements should be taken into consideration before going in for a multilateral regime. Each country should be given a right to choose the kind of arrangement it wants. 

· There was also a need to look at improving trade ties in the bilateral and multilateral context, so as to further facilitate the role of negotiators from developing countries. This would also enable the negotiators within the developing countries to adopt appropriate stances to get concessions from developed countries in development areas. 

· Low budgetary resources and bureaucratic mindset were a problem, hence technical cooperation and technical assistance are crucial for institutional building for both national competition and investment frameworks.
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