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Globalising Cartels, and Tackling Them

Ithough government barriers to trade are evaporating This cooperation could take place under a formal arrangement
A fast, private barriers are replacing them. Cartels, between governments or onahhoc,case by case basis.
though illegal in most countries, is one of the ways to  Brazil and the US have a formal cooperation agreement,
raise such private barriers, which are proliferating at a high  which helped the former in obtaining information with respect
speed, somewhat at the same pace as that of the globalisatien the vitamin cartel. But, with vitamins, as is usual in cartel
process. cases, most of the information is non-confidential and hence
According to a World Bank study, around 40 different could be obtained by requesting the relevant authorities,
international cartels have been operating at some time or thewhether or not any cooperation agreement is in place. Also
other during the 1990s and the majority of them had a clear developing countries can free ride on the results of
effect on markets worldwide. Price-fixing and market investigations conducted by rich countries.
allocation conspiracies for bulk vitamins, citric acid and condly, to give fillip to the whole process, a ‘carrot &
graphite electrodes are just a few examples. Though the harmStick’ approach is necessary. This means high penalties
caused to developing countries by these cartels is difficult to nd personal criminal liability for the offenders, coupled
quantify, the same study estimates that in 1997, developing with protection to whistleblowers and a leniency programme
countries imported goods worth US$81.1bn from industrial for firms cooperating with the investigation. This approach
sectors which had seen a price-fixing conspiracy during the was crucial for most of the international cartels that have been
1990s. broken successfully. For example, in the vitamin cartel,
International cartels are particularly dangerous for cracked by the US antitrust agency, Rhone-Poulenc, one of the
developing countries, as most of them do not have enough carteling members, supplied much of the evidence and escaped
resources to detect them. More so, even if they come to punishment while the other conspirators had to pay huge
know about the existence of such a cartel, they do not have fines and some of the executives involved had to serve prison
the capacity to assess its adverse impact, or even catch the terms. The firms also paid moneys into charities as a
conspirators. compensation for the consumer losses, which could not be
International cartels have both direct and indirect negativedetermined individually.
impacts. Direct effects are higher prices, reduced supply and  Countries that have not taken these anti-competitive
reduced choice for consumers. Indirectly, cartels can maintairpractices seriously till now, need a wake up call. First, they
their position with high barriers to entry for other producers, should reorient their competition laws to meet international
which again is a serious cause for concern for developing challenges. Secondly, the countries should start making efforts
country producers who are, in general, new to international to develop cooperation agreements with countries that are
trading. likely to host the epicentre of anti-competitive practices
nlike rich countries, developing countries have been affecting the former. Last, but not the least, competition
| | passive even where the existence of a cartel has beerauthorities of developing countries have to be more proactive
demonstrated. For instance, the infamous Vitamins, as well as develop an international perspective both in terms
Inc (vitamin cartel) that continued for almost the whole of the of identifying anti-competitive behaviour, and in dealing with
90s, was dealt with in various developed countries like, the it. Else they will not be doing what they are required to do,
US, the EU, Canada, Japan, Australia etc. But apart from  and that will be bad for both them and the people they are

Brazil perhaps no developing country has tried to initiate supposed to protect.
proceedings against it. And not that they were ignorant about it.
To detect, control, break and punish international cartels, % th\
merely having a jurisdiction in competition law is not enough.
Countries have to cooperate with each other. Pradeep S Mehta, Editor 4
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THE 7-UP PROJECT:. SHAPING COMPETITION CULTURE

he CUTS Centre for International Trade, Economics & Environment (CUTS-CITEE) is
implementing a two-year research project entitled “The 7-Up Project”. This project
involves a comparative study of the competition regimes of seven developing countries in
the Commonwealth with the aim of strengthening their competition laws. It is being supported
by the Department For International Development, UK. The countries se lected for the project
are: India, Pakistan, Sri Lanka, Kenya, South Africa, Tanzania and Zambia. The project was
launched on September 1, 2000 and has progressed considerably since then. “Shaping
Competition Culture in Developing Countries” has been defined as the mission statement,
while the vision statement reads as: “Towards a Healthy Global Competition Culture”.

MGiOI' Deve|opments Phase-l Report. Given the differences acr s§ection4§1'Ftempts_abroad-brush _evaluation
The period from June to August 2001 countries and the three general issues raiseaf competition policy related requirements
was the last quarter of Phase- | of theAbove, this synthesis report pools togethein the project countries. Some inadequacies
Project and its most crucial period. Thisthe analysis/information contained in therelating to the scope of competition law are
was the period when one of the mostSeven phase-I country reports to gainsummarized in Section 5. Issues relating to
important activities of the Project was insights into the links between economiccapabilities of the competition authority
completed - organising of NRG meetings.development and competition policy. Inand the associated administrative
Phase-| country reports were also revised@rder to do that it focuses on two questionsframework are discussed in Section 6. The
during this quarter and a synthesis of these How the structural and policy final section makes some brief concluding
reports was prepared by the core researcher differences affect competition policy observations. _
of the Project. The first phase of the project  féquirements? The comparisons attempted in the
came to an end in September and wijthi  Given these requirements, what are thepaper are quite tentative. Itis difficult to
the Phase-I culmination meeting of the ~€merging substantive and administrativederive the various nuances of the ‘context
project. needs of competition law? of competition policy in each project
The rest of the paper is divided into sixcountry. The report was presented at
NRG Meetings sect_ions. The n(_ext secti_on summarises hthe_Phase-I culmination_meeting of the
The formation of National Reference SCCi0-€conomic _proﬂle of the 7-U prOJgt_:t and the gaps pom_ted out by the
Group (NRG) comprising of variou countries to provide a d(_evelopment | participants would now be flll_ed up by t_he
stakeholders of the Project and organisin context to t_hg subsequent @scussmns_. heore resea_rcher in coordlna_tlon with
. ) . ublic policies adopted in the project CUTS project team and with some
the_lr_rr_1eet|ng was one of the mosﬂmpo_rt Meountries are discussed in Section 3. Giveradditional information from the country
activities of the f'rSt_ phase o_f the proje« L the development needs and public policiesfesearchers.
NRGs were formed in the project countries
and the NRG meetings were organised

during this period. These meetings were alsr
attended by representatives from CUTS.

The draft phase-I country reports were Comparative Study of Competition Regimes in
presented and discussed at the N Select Developing Countries of the Commonwealth

meetings. The report was based on the fi : p T-8 L omber 7" Gar 2 ot . I

survey that was done by the count === = ke 4 @

i

7-Up Project

T _!J;j

researchers during the last quarter. The fi

by the competition authority of the country.
The questionnaire mainly focused at t
institutional framework for enforcin
competition law in these countries.

emerged at the meeting were th
incorporated for revising the Phase
Country Reports.

Interestingly, the deliberations in these
meetings were not limited to the country
reports. The participants discussed all the
issues that they thought important to instill PHAse-l CuLmiNATION MEETING
a healthy competition culture in th
economy. A detailed analysis of the report:
of these NRG meetings is carried later|in
this issue.

During this period, preparations for the - discussion on the compiled and
hase | culmination meeting of the project comparative analysis of all these
held on 7-8 September in Goa, India, reports;
constituted a major share of activities under.  jowlights and highlights of the Phase-I;
Synthesis of C R the project. The meeting involved: . brainstorm on shaping the Phase-II; and

ynthesis of Country Reports sharing phase-I country report of each .

The core researcher of the Projectwho project country; - workshop on.gnderstandmg Cross-
compiled and collated the draft phase-I border competition concemns
country reports and prepared the Draft (Report follows)
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THE 7-UP PROJECT: SHAPING COMPETITION CULTURE

with competition policy at the domestic meeting was to discuss the substantial
level to understand its pros and cons. | issues that had emerged during the Phase-I
Reacting to this, Stefan Amarasinha pfculmination meeting and to clear the way
European Commission observed thatforward. It was a brief meeting and some
OECD, European Commission, Worl’European Union has learnt from Uruguayimportant issues were discussed and
Round experience and hence, is proposingesolved.

Bank, Consumers Internationa,‘ﬂ ibility and - o
International Development Research Centre exibility” and ‘progressivity” as two

also participated as resource perso £lements that are not reflected in t ePlan for the Next Quarter
besides partners and researchers, to tagEaditional set of special and differential - The fifth quarter in which the project
stock of the progress of the project a dtreatme_nt' Furthermore, IF _IS not proposi 9has entered now is the first quarter of Phase
share their experiences about the subjecf/armenisation of competition laws. Il and hence is very crucial. Most of the
Following are the brief highlights of the Wi Fk_rederlc Jenny,_IC_:hzlrman of the \_A_/T preliminary activities for Phase Il would
meeting. orking Qroup on lrade & Competlltllo be completed during this period. Some
Policy, said that the Project would facilitate . .
foundation, for structuring Phase Il, was

The Meeting presented the results fmuch needed communication between
the first year of the Project which examined I . T lai - inati i
y ) competition authorities and trade officials laid at the Phase-I culmination meeting.

and compared the domestic competition - - i i i
b PN competition abuses which affect traje ~ Questionnaires The most important

regimes of India, Pakistan, Sri Lanka, South Ihactivity to be completed during this period

. . . and vice versa. Jenny emphasised the@“ViLy 1o _ : i
/:tfl:gslfgf:sy; iimhbésviuizﬁf?éfgzel .eunique role of CUTS in bridging the gap is finalisation of questionnaires for the field

in ” L -
between competition officials and other survey to be done in Phase Il. The

economic structure and policies of these . . .
) . o .~ “stakeholders. questionnaire would essentially be for an
countries affect their competition policy
f awareness survey among the stakeholders

) . Emphasising the main objective
requirements. The project revealed t NCTAD of a more efficient and more )
importance of a vibrant consumer ¢ and some in depth survey of the

movement for the meaningful enforceme quitable Worlld et():onodmyl tgrcl)_ugh_ @ Competition Authority. Preliminary
of competition law. However, most of the Compe““OFr)‘:.‘r, es- aBse 'gko :'S"’c‘;'o? discussion on this questionnaire was done
. . ' rocess ilippe Brusic ead 0 At ;
project countries lack consumer awarensgom stition andp(FI)onsumer Polic Bran at the Phase-I culmination meeting. The
of these issues. P <y ‘questionnaire is in the process of being
N .|, UNCTAD, commended the achievements_. _ .
What emerged as a very crucial finalised and would be sent to the

recommendation, is that the consumrand future role of the project i researchers and partners very soon
’ strengthening the competition culture in all P y -
Phase-I country reports and their

movements in developing countries mu It
ssynthesis During the next quarter,

; - °S MUSkpe project countries.

be strengthened if competition policy is to The Meeting launched the second pha
be implemented effectively” noted Mr ¢, project which will examine cross- additional information required from Phase-
Pradeep S Mehta, secretary general Ogorder competition concerns such asl questionnaires and Phase-I country
CUTS. "Consumer awareness 0f; . aional cartels and the effects of megareports would be collected and incorporated
competltlon ISSUes IS vital to createawbr_ntmergers in developing country markets. Then the individual reports as well as in the
nqtlonal competltlon culture that wil second phase is expected to generatgynthesis report.
stimulate equ_ltable growth”. valuable insight into developing country 2 NRG Meeting:Phase-Il would also

The Meeting launched the second phaSgy e rests in relation to multilateral involve organising of national meetings in

ng:I;eerpz:ocj)i::t ;E]t'i%hnv‘(’:'!r?é(:m's”esﬁgssdiscus_sions on these issues. the project countries during the first week
; ; P ! This opportunity was also utilised to of November. At this meeting, the revised
international cartels and the effects of cro SShave two fringe meetings in the context o : g,

border mergers an@cquisitions in| 6 7.yp Project. One was a meeting of { & hase-I country reports would be
develqplng country markets. The seco Cbartners, researchers and the consultnﬁjlscussecj and th? questionnaire of Phase-
phase is expected to generate valuable insighy the @ September. It was a full day would be deliberated upon. These
into developing country interests in relatign meeting, one half of which was devoted omeetings would also be attended by CUTS
to multilateral discussions on these iSSUES. t5ke stock of the problems faced during t depresentatives. A particular format for
‘India would be the first country 1@ jmplementation of the first phase of the Preparing the reports of this meeting would
support a multilateral competition project and the possible solutions in ordee sent to partners and researchers for
arrangement that made the UNCTAD 4 ay0id them in the second phase. ensuring uniformity in the reports.
Competition Rules and Principles abinding  The second half of the meeting oh 6  Mid-term Review Meetingln order to
agreement,’said Dr V S Seshadri, Jointseptember focused on Phase Il of thaake stock of the progress made by the
Secretary, Ministry of Commerce, at one project. Further, to have a closer look aresearchers on Phase-Ii questionnaires, a
of the sessions on the international scenariphase |1, another meeting of the same grou
on competition policy. However, he (partners, researchers and advisers)
opposed the EU’s thrust for multilateral organised after lunch ot September. On
competition policy at the WTO, saying it the basis of these meetings, an action pla

would not be in the interest of developing for Phase Il was drafted and has been sen ) )
countries. The discussion of new issues afo the consultants for their comments. |[tth€ members of Advisory Consultants

the WTO could only come after progresswould be sent to partners and researchersaM (ACT) as well as a representative of
was made on implementation issues. Befores soon as it is finalised. DFID. Another such review meeting will
negotiating multilateral competition polic A meeting with the Project Advisory be held at Jaipur in December, to be attended
at the WTO, he said that developing Committee was organised in the evening|oby the partners/researchers and the core
countries needed to have enough experienagie 8" September. The purpose of thisresearcher of the project.

Highlights of

Culmination Meeting
International experts from various

organisations such as the UNCTAD, WTO

bhid term review meeting would be

%rganised in the second week of October in
Geneva. This meeting would be attended
P}y Country researchers/partners and also
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THE 7-UP PROJECT: SHAPING COMPETITION CULTURE

What the Stakeholders Think on Competition Issues:

Reflections from Mee

e of the important components of the 7-Up project is

tings in 7-Up Countries

thef a licensing agreement. Even TRIPs has provisions to allow the

n
Oormation of a National Reference Group (NRG) in eachational governments to deal with this.

of the project countries. NRGs have been formed

deliberate on the inputs prepared in each country and create

that would be used for launching advocacy for a healthy compe

culture. The NRGs comprise of representatives of the follo

categories of organisations/persons:

® Consumer organisations and other civil society organisations
demonstrated interest in economic issues

:30 In most of the 7-Up countries, there is no comprehensive
;]

. ,&ﬁ'?sumer protection law. The NRGs in these countries strongly
',t"?@lt the need for such a law to complement the competition law.
N8 ode of conduct for advertising is another issue that came up in
discussions. Advertising is important, as it is the channel through
W'Wnich business provides information to the consumers. Thus
misleading information can cause serious harm to consumer interest.

- Research institutions, academia, experts (economists and lawyers)

- Chambers of Commerce
- Competition & Regulatory Authorities

- Government (External Trade, Internal Trade and/or Consu

Affairs Departments)
- Politicians and/or Parliamentarians
- Media

NRGs in all the project countries met in the month of J
mainly to discuss the draft country reports for first phase of

project. However, the deliberations in these meetings were nBt

limited to the draft country reports. The participants discusse
the issues that they thought important to instill a heal

competition culture in the economy. A brief synthesis of w

came out of discussions in these meetings is presented belo

The Competition Law

Out of the seven countries, in three, the competition laws

relatively new, two countries are in the process of adopting a
law while two othersare considering adopting a new law. In t
countries with a new law (Tanzania, Zambia and South Africa)
NRG meetings deliberated mainly thre issues of enforcement al
the interface between the competition authority and the regul
authorities. In the countries that are in finecess of adopting
new law (India and Sri Lanka), the NRG attempted to evaluat
existing competition regime and on th&sis of that came out wit
some suggestions regarding the proposed competition law to
it more effective. In the other two countries (Kenya and Paki
the NRG members were almost unanimodséfing the need for
new competition law or at least a thorough review of the existin
in the changed economic scenario both at home and outside.

This shows that there is an overwhelming consensus regal
the need for an appropriate competition law in all countr
However, the general feel that has been reflected in these me
is that the effectiveness of the law depends on the following fa
® The way the law is drafted;
® The way the law is enforced;

* The degree of autonomy enjoyed by the competition auth
including the way it is funded;

® Continuous monitoring of market situations; and

® Policy environment in the country

There was a strong recommendation from many of the N
that the competition law should explicitly deal with the abus
intellectual property rights (IPRs). The national competit
authority is the ideal body to weigh up the anti-competitive eff

Obijectives, Scope & Public Policy Context

There is some agreement over the basic objectives that a
Mebmpetition law or policy would try to achieve. These are:
® Consumer welfare
® Economic efficiency
® Checking undue concentration
Une However, individual countries, although recognise these
th%bjectives in their competition law, they usually combine these
ith other objectives to make them in line with the overall policy
d goals of the government.
th That being the case, the NRGs naturally were interested in
h‘,jﬁiiscussing the issue of objectives of the competition law. The issue
Wwas a major point of discussion in South Africa. There was a
feeling among a section of NRG members that the objective of
promoting employment and advancing socio-economic welfare for
all South Africans may be in conflict with other main objectives,
armmely, to promote efficiency, adaptability and development of
neve economy and to provide consumers with competitive prices
heand product choices.

the The issue also came for discussion in the Indian NRG meeting.
d Some also expressed concern that the new competition law may be
10féed to harass private business.

Protection of domestic industries was another concern that
ttpgpeatedly came in the discussions in these meetings. In all these
ountries NRGs were of the opinion that the competition law
éﬂaould be able to address their development concerns and protect

talei)leir national champions from unfair competition from the mighty
Trans-National Corporations (TNCs). Particularly because even
e largest enterprises in these nations are quite small compared to

d &

ding This concern was more pronounced in the African countries.
eﬁ3ar’[icularly in Zambia, it raised a stormy debate where Chilanga
U%nent was taken over by Lafarge. The Zambia Competition
O ommission allowed it with the condition that Lafarge will not
close down the factory. However, there is a general feeling that the
primary motive behind the takeover was to close the factory and
ventually serve the Zambian market from outside. They fear, in
%ue course, Lafarge will find some excuse to close down the factory.

In South Africa also this was a major point of discussion and
section of the NRG viewed that the competition regime cannot
ignore the racial dimension of the economic structure in the country.

G$ence taking employment out of the equation could be potentially

afiangerous. It was suggested that even while looking at mergers, the
orcompetition authority should look at the potential job loss side by
ctside with the impact on the consumers.

ri
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THE 7-UP PROJECT: SHAPING COMPETITION CULTURE

Enforcement Mechanisms separately from the competition authorities. In Kenya it was

This was another area of concern for all the NRG members.3Hggested that the competition authority should take the ultimate
the majority of 7-Up countries, the existing competition authorityesponsibility for competition in a broad range of economic activities
does not enjoy adequate autonomy, which everybody agreed @l to achieve this it is absolutely necessary to create a firm working
must for an effective competition regime. A competition authofitjelationship between the competition authority and all sectoral
essentially arbitrates between business, the consumer and 'gglatory authorities.
government, especially when government retains a significant stake The issue was discussed in Indian NRG meeting as well. It was
in providing many goods and services to consumers. observed that even in the new competition Bill, no attempt has

This is particularly true in the cases of Kenya and Tanzania.p§en made to sort the overlapping area of functioning of other
both of them, the competition authorities come under a governméfiity regulators and the competition authority. The house was of
ministry. Another concern that the groups expressed in t e%'@ opinion that the competition authority should take precedence
countries is that competition authorities there are a “one persever the regulators when some competition issue is involved. In
commission” and not a multi-member body. It was pointed |ofi@Ct the competition authority should as the apex coordinating
that in a situation where one person is vested with massive authofigency and the watchdog to ensure fair competition in all sectors of
there is a tendency to misuse the power. the economy.

The issue came up for discussion even in Pakistan where people
felt that the Monopoly Control Authority needs more functionaExceptions & Exemptions

and financial autonomy. But this will need substantial changes in This is an important area that the participants discussed at
the existing competition law or new legislation. In India the existingngth in some the NRG meetings especially where state enterprises

competition authority enjoys substantial autonomy and even
proposed new Act envisages an autonomous competition auth
However, concerns were expressed, that certain provisions i
proposed Act have the potential of curbing its autonomy.

One peculiar but important issue that was raised in the In
NRG was related to the age of the Members and Chairperson
proposed commission. The participants felt that it was too |
especially in case of Chairperson who can serve till 70 years of
The past experience in India has shown that these bodies get
up by retired bureaucrats and judges and as a result the comm
becomes over-bureaucratised.

One important aspect of enforcement is the kind of punishn
given to the offenders under the competition law. Penalties imp
on the offenders are relatively low. In some cases the autho
have power only to issue cease and desist orders. In such a sitl
the imposed penalties cannot work as a deterrent. A busines
indulge in anti-competitive practices under the assumption th
will stop such activities once it comes under the scrutiny of
competition authority until then it is well and good.

In the area of enforcement it was observed that the most diff
issue to handle was cartel cases. There were number of comp
on cartels, especially in India. However, they could not be prg
both due to definitional problems as well as lack of clinching evide
even though prima facie there were sufficient grounds to sus
existence of cartels. In this regard it was suggested that high
with criminal liability combined with whistleblower protectio
and leniency programmes can help.

It was also suggested in one of the NRG meetings that {

competition authority should monitor the prices on a regular b
so that it is in a better position to detect anti-competitive pract
and take appropriate measures.

They were equally concerned about the effectivenes
domestic competition law to take care of anti-competitive pract
in the globalising environment. However, they stopped shor
recommending a multilateral competition framework as they w
not very sure of the implications of such a framework.

Interface with Regulatory Bodies

A concern was expressed in several of the NRG meetings
the competition policy is made complicated by the fact that th
are various sectoral regulators who also manage compet

tﬁ% exempted from the competition law provisions. For example in
Onk¥nya, the law explicitly precludes action or investigation against

h #18te owned enterprises and professional bodies that are governed
by separate statutes. The members felt that this seriously harms
diaonsumer interest since state owned enterprises are major cause of
nidek of competition in many sectors in Kenya. The participants
nighso opined that many of the service/utility providers still under
agmte control should be privatised with proper regulatory
fileechanisms put in place.

issioNn Sri Lanka the state enterprises are excluded from the purview
of the proposed Bill which is potentially dangerous and the NRG

nemas unanimous in saying that they must not be excluded.

osed

't',tgavocacy

:l :;n‘l'he NRGs also felt that it was essential to have good advocacy

atal'PH a strong support base to enforce the laws effectively. At the

ths;ame time they recognised the need for a strong consumer movement
In ensuring that. They also recognised that the consumer movement

_in these countries (with the exception of India) was rather weak,

'C%d needs to be strengthened. In fact in South Africa one of the

laggﬁicipants in the meeting was quite confident in saying, “I don’t

v Iqink there is any major disaster about the Competition Policy and

NE&w. What needs to be done is to increase the ability of the consumer

fﬁ)r?g;participate better and more effectively.”

For example, in one of the countries, the competition authority
handled some 68 cases over 1998-2000, but not a single complaint
was received from any consumer organisation or such other NGOs.
n'the African region, in some countries, consumer organisations
?%ﬁnply do not exist. In some other where they exist are highly
ICE8nstrained by lack of funds and manpower with adequate expertise.

In some of the African countries the NRGs felt that in view of the
5 @leak consumer movement in the region, cooperation between sub-
C&aharan Africa and South Asia (particularly India where consumer
t lovement is relatively strong) should be promoted in the area of
/€EBnsumer movement.

n

It was also emphasised in one of the meetings that there is a
need for social audit of all state regulatory functions. The best
agencies to do such work will be the consumer organisations.

tH&ds will require adequate capacity building of the consumer
 efsganisationse
ition
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RESTRUCTURING

Merger Mania: Slump in the West but Boom in the East

oss- border M&As have been a driving force bel*~~
the recent growth in foreign direct investment flo ‘\
he bulk of them take place in developed countrie “"\

developing countries cross border M&As still account fi
relatively small share of FDI flows.

Last year, cross-border M&As in Latin America and
Caribbean remained high, while those in South, Easi
Southeast Asia declined. They nearly doubled in Centra
Eastern Europe. The U.S. continues to be the largest cc
in terms of the value of sales with Germany being the se
largest. On the purchase side, UK was the largest acquit 7
the second consecutive year.

According to Thompson Financial data, the volum
European M&As during the first half of this year plumme
to $326bn, half of last year’s total for the first six mon
During the second quarter, the consolidation of the Euro
financial services and utility industries drove up the M.. .
volume slightly. Although depressed stock prices have sharply reduced the potential selling prices of publicly tradedsctimapanie
Nasdaq Composite Index remains down 50 percent from its March 2000 peak. During the first six months of 2000, activity in the
telecommunications, media and technology sectors reached its peak with a flurry of transactions. But a glance at preiminary da
provided by Thomson Financial shows that the most active sectors of last year have been largely dormant in 2001.

In contrast with this, Morgan Stanley & Co. states that Asia will have a 25 percent compound annual growth rate ovédmt® next t
years, with China being an increasingly important player. According to Michael Berchtold, Managing Director, Morgan &#nley, M
activity in the Asia Pacific region, which has been dominated by consolidation in the banking sector in Singapore and Haengetlong
as several high-profile telecom deals, is expected to centre on Korea, Hong Kong, Singapore and Australia over thecaest Keltye v
at JP Morgan declares that even if the dollar volume of deals is not greater than 2000, 2001 will still be the seconeueegst year

(TH, 27.06.01; FE, 05.07.01 & WSJ, 13.07.01)

Merger Talks Failed L of Atlanta, a partnership of Delta Airlines, East Asia bought First Pacific Bank last
Alcatel SAs attempt to acquire Lucent Northwest Airlines and TWA Airlines. year. DBS is in midst of acquiring Dao Heng
Technologies Inc. for $22.8bn in stogk ~ Should Cendant also succeed in theBank Group. The Bank of China and the
unraveled at the eleventh hour, after théatter deal, it would shake up the electronicindustrial & Commercial Bank of China are
French and US tecommunications| travel distribution industry by creating @ consolidating their Hong Kong operations.
equipment companies failedagree onwho, giant rivaling Sabre Holdings Corp. of The next wave of consolidation is expected
would control the nevcompany. Lucent Texas, as the world’s largest computer-among the approximately 25 smaller local
balked at Alcatel's reluctee to give it equal reservation system for the travel industry.banks with Wing Hang Bank Ltd., Wing
representation on the board and an equal say (WsJ, 02.08.01 & 12.06.01) Lung Bank and Dah Sing Bank, being
in the merged company’s management. . . . attractive targets because of their strong
Lucent’s shares have fallen about LsBonklng Consolidation in SE Asia | customer base.
percent since news of the talks emerged In the wave of bank consolidation i (WSJ, 22.06.01; 02.07.01 & FT, 30.06.01)
and Alcatel's dipped about 8 percent. | South East Asia, Singapore will be left wit
Alcatel’s bigger US rival, investors in three banks when the dust settles in abouBrussels Wotching Montedison
New York and Paris combined to wipeSix months, DSB Group Holdings Ltd, The European Commission said that
nearly $6bn from the value of companies.President Jackson Tai predicts. its investigation into the takeover of
Lucent is now examining several In a flurry of deals, Oversea-Chinese Montedison, the Italian agro-energy group,
fundraising options to rebuild its financial Banking Corp. bought Keppel Capital could focus on Electricite de France (EdF),
position, like a convertible bond offering to shooting up to No. 2 and DBS then acquiredthough Brussels has concluded that
ease its debt position or pressing for a quickverseas Union Bank Ltd. (OUB), which Montedison has been acquired by Fiat, the
sale of its optical fibre division. It had drops to third place. United Overseas Banktalian car group.
already promised its bankers to come ufUOB) joined the frenzy with a $5.5b Fiat and EdF are the leading shareholders
with another $2.5bn by September. friendly cash and share offer for OUB to in Italenergia that has acquired 52 percent of
Montedison. If the takeover had only
involved Montedison and Italenergia, which
Eye Galileo, be Under Telescope To streamline the financial sector in has no revenues, it would have fallen short
US and European antitrust enforcersfaiwan, Far Eastern International bank fisof Brussels’ investigation criteria.
are taking a harder look at Cendant Corp. '§liscussing a merger/strategic alliance with  Changes to Italenergia’s structure which
$2.9bn buyout of global reservation systeneveral banks including Dutch-based bankrestricted EdF’s voting rights to two percent
Galileo International Inc. after rivals raisedABN Amro. Makoto Bank would acquire were particularly important to Brussels’
concerns about competition. 100 percent of Chiayi Second Cooperativedecision. However EC has made clear that
This scrutiny could also complicate in southern Taiwan. such reasoning would not constrain future
another potential transaction whereby In Hong Kong, Standard Chartered enquiry and has asked to be formally
Cendant would acquire a second majocquired the credit card and retail bankingnotified by Italenergia and Fiat of their plans
online reservation system, Worldspan ILPousiness of Chase Manhattan, and Bank ofor Montedison. (FT, 24.07.01)
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RESTRUCTURING

Sweet Success for Suedzucker?
German sugar giant Suedzucker AG
purchase of Saint Louis Sucre (SLS

The transaction would represent a value opoliticians are reluctant to give more power
1'sUS$8.71 for each Homestake share, a|310 the UK’s four main banks, including
),percent premium on Homestake’'s closingLloyds.

France's second largest sugar companyshare price. A block would have far reaching
reflects continuing consolidation in an Since the transaction would further implications by making further
industry bracing itself for potentially far. increase Barrick's US shareholder base, itonsolidation by larger banks impossible,
reaching changes. will adopt US generally accepted accountingand ruling out the creation of a national
The acquisition, which is subject to principles for reporting its financial results champion. (BL, 10.07.01 & FT, 10.07.01)
regulatory approval, would enable after the merger closes. The merger would
Suedzucker to boost its European sugaflmost certainly prompt responses fromAT&T Snubs Comcast
quota to 21.4 percent from 16.4 percent.rivals such as Anglo Gold, the world’ Comcast Corp- the third largest US
This is likely to spark more takeover activity largest producer, as well as Placer Domecable operator, made an unsolicited $40bn
in the sector as it comes at the same time d¥ewmont and Normandy. stock-swap bid for AT&T’s cable business
a four way split of Eridania Beghin Say, the (WSJ, 26.06.01 & FT, 26.06.01) - AT&T Broadband. The merger could give
French foods group controlled by Italyls Comcast 22 million cable TV subscribers
Montedison. No Abbey Alliance and leading positions in eight of the top ten
The move would be followed by the UK competition officials blocked US markets. . .
sale of Schoeller, Suedzucker's ice creanbanking group Lloyds TSB proposed ~ AT&T has rejected that offer amid
manufacturer to Nestle as the company ha@26.77bn bid for mortgage bank Abbeyconcerns about Comcast's stock voting
realised it would be difficult to improve its National partly because of concerns abouftructure saying it didn't reflect the “full
number three position in the European icethe lack of competition in small businessValue” of the cable assets. With this
cream market while world market pricesbanking services. The competition 'ejection the company’s plans to break into

for sugar are set to rise and EU sug
directive assured sales through fixed quot
(FT, 02.07.01)

Hard to Break

Delaware Chancery Court Vic
Chancellor Leo E. Strine ruled that Tysc
Foods Inc. couldn’t cancel a planned $3.2,

purchase of IBP Inc. The ruling underscored=uropean bank to looking for outright
the difficulties associated with terminating acquisitions.
a merger agreement and may lead to mor
extensive scrubbing of a company’s booksP0se any real threat to competition, thou

during transactions.
The deal was a stretch for Tyson fro

the beginning as IBP is two times its size.

acommission was concerned that the newour independent parts are unlikely to be

ashank would dominate current accounts, th&ompleted. . o
core product. Shortly after Comcast disclosed its bid,

The merger would have created UK's AT&T started talks with AOL Time Warner

second biggest bank after HSBC Holdings!"C- The talks are at a very conceptual stage
» Plc and could trigger a new round of mergerdVith no formal proposal on table. AT&T
nand even rival bids for Abbey. Lloyds TSB Would spin off its broadband division and

brhas moved from seeking a merger with a eri.mulila\llneously g?erge it with AOL's cable
ime Warner cable.

AT&T shareholders would own at least
e Analysts argue that the merger does noPO percent of the combined firm, and AOL
Htself would own roughly 45 percent and
Lloyds/Abbey would hold 27 percent gof could conceivably have effective operating

mBritish current or checking accounts. Butcontrol of the company.
(BL, 10.07.01 & WSJ, 26.07.01)

Tyson stock sank $2.01 per share, to clr=~

at $9.37 a share. Tyson had walked av
from the merger pact on March 29 after
found out about a pending Securities a
Exchange Commission probe into an It
unit.

Judge Strine determined that a decli
in IBP’s earnings didn't trigger the ke
“material adverse change” and Tyson w
well aware of the said accounting problen
He said that the only alternative to a forc
merger would be for him to grant IB
“staggeringly large” damagessJ, 20.06.01)

Golden Merger

Barrick Gold Corp. of Canada he
agreed to acquire Homestake Mining C
of the US for about US$2.3bn in stoc
creating the world’s second largest gc
producer, with the lowest cash costs of &
major producer and about $900mn in ca
It will have a market value of $9bn and tl
merger will create cost-saving synergies
about $55mn per year.

Under the agreement, Barrick wou
offer 0.53 of a Barrick share for each
Homestake’s 263.3mn outstanding shar

MerRGerR WAVE IN GERMAN BANKING

M erger talks between DG Bank, the German
cooperative banking giant, and GZ Bank, its

regional rival, have reached a “critical point”, though
the deal is almost certain to go ahead. This would
create Germany’s sixth biggest bank-to be knowgsz
DZ bank.

Commerzbank, Germany'’s fourth largest ba

and Dresdner Bank are in preliminary talks abo
possible merger of their mortgage banking unit®as 7

Further, the European Commission has appraV
the $20bn acquisition of Dresdner Bank by Allianz,
Germany'’s biggest insurer, on condition that the two
companies reduce their stakes in a rival bancassurance
group. Allianz would also buy a 45 percent stake in
Russia’s Rosno, marking the first big investment by
a foreign company in a Russian insurer.

(FT, 19.06.01 & 20.07.01)
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LEGAL DEVELOPMENTS

license its German data collection system

NEw COMPET|T|ON LAw FoRr INDIA to rivals NDC Health Corp. of the US and

. . o AzyX Geopharma Services of Belgium.
he I_ndlan cabinet approved a corytrover&al bill The Commission gave IMS just weeks to
designed to protect consumer interest fr¢ -z come to an agreement with the companies

monopolistic companies, in the face of stron| « before a mediator would be chosen to
opposition from anti-reform elements in th impose “commercially reasonable terms”.
government. The approval of the proposed bill | The Commission decision says that the
seen as a move forward by the government in ! refusal by IMS to license its drug-sales data
second generation of economic reforms. system to competitors is likely to
The bill, if it becomes law, will replace th¢ | “eliminate all prospect of competition in
Monopolies and Restrictive Trade Practices Act# Germany” and cause serious and irreparable
1969 and will call into being a new regulatory boc‘%’i damage to NDC and AzyX. -
the Competition Commission of India. In another instance of competition
The bill is opposed by members of the trade = | concern in the sector, the restrictive patent
industry ministry, who claim it favours multinatione ' fe proteptlon e.”loyed. by half the anti-
corporations because, they say, it was framed unf]:erﬁ Irsgo\\//vléillf ﬁggﬁfg Icglljﬁt?yz E\;?ﬁgrz? éi?
pressure from the World Trade Organisation and the European Union. According t ysp
experts, the Bill has several shortcomings, the biggest being that only one criteriorproperty Bill, which for the first time will

Aef)ol eipu|

Qnanimously passed the Industrial

size, has been used to stipulate post-merger reviewseT, 27.06.01 & ET, 28.06.01) enable the government and importers to
. . . buy patented drugs from the cheapest

CUTS’ Letter to Financial Times source.

on Indian New Competition Law Companies dealing in drugs, however,

Consumers and consumer groups are overjoyed with the new bill on competitioi@re likely to get a temporary reprieve, as
brought forth in India (“Indian cabinet passes competition bill”, June 27) as thethe Property Bill requires that the country’s
existing competition law, the Monopolies and Restrictive Trade Practices Act, isauthorities give firms with patent rights
hopeless for the purposes of regulating anti-competitive behaviour of both domestic™® months‘ notice before other companies
and foreign enterprises. Indeed there is a strong lobby in India against Iiberalisatioﬁrsvz?liéz;n;firﬁr pEro?L/i?_a gerltzrlzicgguogis.
but there is an equally strong lobby for it. (WSJ, 06.07. @ Bast African, 18-24.06.01)

The consumer movement in India has been lobbying for a new competition laww/histleblower Immunify in EU
ever since the reforms were introduced in 1990. For your correspondent to say that The European Commission has
‘it has been opposed by members of the trade and industry ministry, who claim idopted new draft rules that would give
favours multinational corporations because, they say, it was framed under pressugbmplete immunity to the first company
from the World Trade Organisation and European Union”, is absurd for two reasonsto report an undetected cartel. It is designed

First, the ministry does not have “members” but ministers and civil servants;to attract more participants in cartels to
second, the government of India is in favour of a strong competition law, preciselyblow the whistle on their co-conspirators.
to check the anti-competitive acts of multinationals and domestic enterprises. Even “Complete immunity would be granted
the prime minister of India has stated so publicly. to the first firm to inform the Commission

Indeed, there is pressure from the European Union and others on issues such@B0ut an undetected cartel,” the
investment rules, on which India has been unable to agree because there is f®MMission said in a statement about
evidence to show that any multilateral rules will lead to higher flows to developed“°MPantes that conspire to fix prices or
IR carve up territory. _Other companies t_hat

On the contrary, India and many multinational corporations are strongly gave the Commission useful information

. ; 7 would also continue to be eligible for some
interested in the movement of people, so that labour can move as freely as capitah, 4 ,ction in fines. However complete
(FT, 09.07.01) ’ !

immunity would not be granted to the
companies at the centre of the conspiracy.
global factor, a group organised by the (BL, 19.07.01)

fxmerican Chamber of Commerce says.
(ws3, 05.07.01 & 31.05.01) EU Takeover Rules Fall Through
. . . The European Parliament ended 12
Compulsory Licensing in Drugs | years of efforts to establish cross-border
The European Commission orderedrules on mergers and acquisitions yesterday
Tharmaceuticals-data collectors IMS Healthwhen it threw out a proposed takeover

New Laws for M&As in Japan
The Japanese government is draftin
set of legal changes that are meant to iron
out quirks in the nation’s corporate la
that hinder business’ ability to restructure.
But the project is coming under fire far
what foreign lawyers and bankers say i
big omission, an absence of revisions tha

xoéjc!dmr';?;:rze:;iri;ci)tri;ﬁrsefnn dct?trr?epragl aslcszompgtitors. The directive had been seen as vital to
. ' Michael Gury, a spokesman for the further integration and restructuring of
using stock. , Connecticut-based IMS described theEuropean industry. Its narrow defeat is
. According to them, Japan hasn't ma €decision as “an ominous development forlikely to disappoint international investors.
improvements for cross-border M&A, and ;g |ectual-property  rights  tha The directive’s most important clause
is gradually falling behind the rest of the ¢ompromise the principles on which freewould force a bidder, once he hasined
world in this area. While most advancedarket and competition are based anctontrol of the target company, to make
countries are moving to encourage theshoy|d be a cause of considerable conceran offer to all shareholders at an equitable
integration of industries and capital marketsio ajl companies that compete throughprice. The clause would oblige
through M&A activity on an international jntellectual property innovation” management to consult shareholders
scale, Japan remains focused on domestic The Commission has ordered that IMSbefore taking defensive action against a
issues without due consideration of themust begin negotiating commercial terms'tohostile bid. (FT, 07.06.01)
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MACRO ISSUES

shareholder value, while 39 percent of thecentre on the First Amendment as it tries to
".head off legislation that would restrict ads
restrictions that protect many Swi s The shocking revelation, however, has beeffior violent movies, video games and music.
companies from hostile foreign takeoversthe fact that 31 percent of the merger and'he advertisers want to quash proposals in
have received a setback after the country’@cquisition deals actually went on to destroyWashington to prevent entertainment
highest court overturned a Swiss Takeo ephareholder value. companies from promoting adult-rated
Commission ruling backing a US corporate In a bid to drive up the success rate forproducts to kids.
raider’s challenge of a Swiss company’s d aM&A deals, the consultancy firm ha The Federal Trade Commission in a
shareholder voting structure. drawn up a list of key practices to bereport last year unearthed internal memos
Last week, the Swiss Federal appeal@dopted by companies to drive updetailing how companies routinely target
court backed Baumgartner Papiers, a po r|>$hareholder value. the marketing of violent movies music to
performing paper company, in its dispute  1he steps include early action to tacklekids, some as young as 10 year old. Since
with Asher Edelman, the veteran USProcess management and other keyhen, lawmakers have been scrambling to
corporate raider. If the Swiss Appeals co r@activities, and making a board membercome up with ways to prevent this.
had ruled against Baumgartner, it wouldresponsible for M&A policy and activity. Advertisers hope a recent court ruling
have made it difficult for other Swis (FT, 24.06.01) | will provide them with ammunition. In June,
companies to protect themselves with the Supreme Court struck down
limits on voting rights. It would also have China Eases Price Control Massachusetts’ outdoor-advertising
accelerated the abandonment of the dual China will remove price controls on 128 estrictions on cigars and smokeless-tobacco
share structures that give some shareholdeitems from August 1 in preparation for the Products. The court found that those
more rights than others would. country’s entry into the World Trade restrictions, aiming at shielding kids,
Several of Switzerland's leading Organisation. But Beijing will keep controls Violated the First AmendmenkrT, 27.07.01)
multinationals have strengthened theiron 13 broad categories that cover key areas
market position through large acquisitionsof the economy. Cartel Directors to Face Jail
abroad. However, the chances of a Swiss The items on which price controls are  Directors of companies involved in car-
multinational falling prey to a hostile foreign to be lifted included sugar, silk, natural tels are to face prosecution by a reformed
bidder are almost non-existent since Swissubber, pure gold jewellery, steaming caalOffice of Fair Trading (UK) which has been
blue chips — from Roche and Nestle to Sulzeand tea for sale in border areas, according tarmed with sweeping new powers, includ-
and Holderbank — have voting restrictionsthe State Development Planninging the use of covert surveillance using hid-
that pose near-insurmountable obstacles.Commission. den cameras etc.

(FT, 09.07.01) The lifting of such curbs, though, is littl If convicted, they will have to serve a
more than symbolic. Most of the 128 items*“strong” jail sentence with no alternative
RU|ing Brings Down Legql Barriers | were already being traded according |tooption of a fine, the government announced

In a move that could further erode the Market forces. More significant are the argasecently. The companies concerned could
barriers to association between lawyers anéh Which price guidelines are to be also face multi-million pound claims by
accountants, the advocate general of thé'aintained. These include natural gasthird parties, such as consumer bodies, on
European Court of Justice said that a bar¢lectric power except for that portion soldtop of fines of up to10 percent of turnover.
on such partnerships was anti-competitivethrough pooling, train tickets and fees  The proposals drew a backlash from

The Big Five have built extensive legal charged by key sea ports and ports alangusiness organisations, which questioned
networks and have been engaged in |athe Yangtze river, basic telecoms etc. the need for a criminal regime less than 18
international campaign to break down what (FT,12.07.01) | months after the OFT inherited powers last
they see as restrictive barriers set up by March to impose big fines on cartels. The
the legal profession in Europe a dRes’rricting Ads on Violent Movies | changes are part of series of wide reforms
elsewhere. A number of European A powerful group of national marketers t0 competition and insolvency rules, which
governments have resisted the moyen the US is lining up legal arguments thatWill form a new enterprise billFT, 01.08.01)
towards joint lawyer-accountant practices
and opponents have raised issues of conflict
of interest and client confidentiality.

Some law firms have said the ability of
the Big Five to offer integrated legal and
accounting services poses a threat to thejr

business. Although the Big Five are making . . . . .
. . armaceutical companies are threatening to reduce their presence in France because
progress in Europe, the American Bar . . L
e - of government efforts to impose price controls on prescription drugs.
Association last year killed off a proposal . - . .
i - . The plan has provoked the ire of drug companies, which have long objected to
to allow fee-sharing partnerships with . . . . X .
accountants in the US (FT. 11.07.01) what they regard as an increasingly hostile environment in Europe. The industry
' . makes an estimated 60 percent of its profits in the US and resents the fact that in
Europe cost-conscious governments, rather than the market, determine the price of
M&As Hurt Shareholders new gru g H
gs.
This, they say, is the principal reason for the industry’s rapid decline in Europe,
where countries such as France, Germany and Switzerland have fallen behind in terms
of pharmaceutical innovation.
Most European companies have shifted substantial research and development
efforts to the US in an effort to capture sales in thatket. Some, such as Roche pf
Switzerland and Pharmacia of the US, have shut their European laborgtoriess.01)

Setback for Swiss Bid Protection

PHARMA PRICE CONTROL PROTEST

Shareholders are at the receiving end aof
most merger and acquisition deals, which
very often do not add to shareholder value
at all, says a recent global study done by
premier audit and consultancy firm KPMG.

According to the study’s findings, only
30 percent of M&A transaction created
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TELECOM ISSUES
EU-wide body for Telecom

Telecommunications regulators
proposed forming a pan-European
authority, amid fears that multinational
companies were “picking off” national
regulators through lobbying campaigns.

3G INITIATIVES

Europe’s first cross-border co-operation agreement covering the
construction of 3G networks will see BT Cellnet and Telekon)’s
One20ne working together in the UK. BT’s Viag Interkom and Telekom’s

However, national regulators and T-Mobile will do the same in Germany. The agreements involved a [co-
governments had opposed suggestions that ordinated rollout of 3G infrastructure and the sharing of new and existing
the European Commission should create a base stations, including sites etc., in urban areas. There will be co-opergation
new institution to fill this role and overrule on bilateral roaming, which allows customers to use the facilities of both
existing national regulators. Instead, they companies’ networks while subscribing to just one.
intended to formalise an existing ad-hoc Mobhilcom, the German telecoms operator, held talks with E-Plus, Group

discussion group, the Independent
Regulators Group, which was formed in
1997 to allow debate between nationa
regulators.

Many of the larger pan-European

operators such as Vodafone and Orange were ] o ] _
particularly worried that a trend towards Services. Basic telecommunications servi¢esor calls made outside consumers’ home

greater market intervention by regulatorsWere those that were run over an operatorsarkets, 35 percent above domestic rates.
will see Europe becoming out of step withOWn network, including fixed-line and Operators denied price-fixing, but admitted
a morelaissez faireapproach proposed b mobile telephony as well as Internet datathat the cost of roaming had remained high
Michael Powell, the new chairman of the transmission. Companies that offer value-since an original industry agreement in 1991
US Federal Communications Commissian.2dded services, which include Internethad set rates about 35 percent higher than
(FT, 08.06.01) | accessand a variety of specialised corporatdomestic calls.
services, use another operator’s network.  The industry had always defended its
Although the liberalisation timetables roaming policies, saying that market needs
differ, foreign companies will eventually be time to develop and that prices will continue
Cellular (BATATA) and BPL/| allowedtoown 49 percentof joint venturesto decrease. But, consumer groups argued
Communications, have entered into a dealn basic telecommunications services andhat roaming charges often bear no relation
to combine operations with a total 90 percent of value-added service jointto the cost of service.
subscriber base of close to one million lorventures after China joins the WTO. If collusion charges are confirmed, the
about 24 percent of the market (51percent (WSJ, 18.06.01 & 02.07.01) companies involved could face fines and
of all fixed line telephone users and . ) cease-and-desist orders.
percent of India’s popu|ation of over one Price War or CO”USlon? (FT, 12.07.01 & WSJ, 13.07.01)
billion people). However, the merge The tariff cuts in
entity will not participate in basi¢ incoming and outgoing
telephony services. Currently, BPL hascalls in Indian cellular
about 7,00,000 subscribers while BATATA industry by Hutchison
has about 3,00,000. Essar, Airtel, BPL and
The combined entity will have a strong Orange in Delhi and largest telecom company Optus, behind
presence in 10 out of the 22 circles and id/umbai are something government-controlled Telstra Corp. and
valued at $2bn. In the joint venture, more than a coincidence. Almost the saméas issued offer documents to shareholders
BATATA will hold an equity stake of| tariff plans onthe same day definitely smackbut is still awaiting government approval
50.68% and the BPL consortium the balancef collusion or cartelisation. of the take-over. The friendly take-over has
49.32percent. The consolidation will push ~ Before the entry of the government- been subject to intense scrutiny on the
Hong Kong’s Hutchison Telecom to the ©wned MTNL, announcement of new tariff grounds of defence and national interest.
number two slot with close to 7,70,000 Packages by the private sector cellular ~ SingTel is 78 percent owned by the
subscribers and leave Bharti Telecom wayPPerators almost simultaneously in DelhiSingapore government and completion of
behind with a little over 6,00,000 and Mumbai speak volumes. Operators|irthe Optus take-over would give SingTel
subscribers. AT&T’s share in the mergedthese two metro cities appear very proneaccess to satellites that carry military data
entity is going to be more than 17 percentt© this “coincidence” of announcing tariff alongside telephone traffic. In another deal,
and France Telecom may pick 6-7 percen€uts together. (FE, 05.06.01) | Hutchison Telecommunications Ltd. has
stake in Birla & BATATA alliance. chosen the local units of Telefon AB L. M.
wsJ, 20.06.01 & ET, 28.06.01) EU Mobile Raid Ericsson and Motorola Inc. to build a
European Commission (EC) national 3G mobile network which is
China’s Telecom Opening investigators launched surprise raids prenvisaged to allow mobile-telephone users
A notice issued by the Ministry of Europe’s largest mobile telephoneto surf the Internet, send e-mail, access
Information Industry divided operators. Nine companies were raidedcorporate data and watch videos on their
telecommunications services into “basi¢” including Vodafone in the UK and T-Mobil handsets. Hutchison bought spectrum
and “value-added”, a distinction that in Germany. Officials from the EC were licenses at a price that was low due to a
determined both how much and whenProbing allegations that price-fixing might lack of price tension in Australia’s spectrum
foreign investment will be allowed in those have kept the so-called roaming chargesauction. (WSJ, 20.06.01 & 02.07.01)

3G and Mannesmann Mobilfunk about sharing its 3G mobile netwark.
RegTP, the German telecoms regulator, laid down generous rules on 3G
infrastructure sharing of electronic hardware, bricks and mortar — a move
that could save the industry billions of euros. (wsJ, 13.06.01 & FT, 19.06.01)

Mega Merger in Cellular
The cellular giants, Birla-AT&T-Tat

Take-overs in Australian Telecom
Singapore Telecommunications Ltd.

(SingTel) is in the middle of a A$14bn

(US$7.14bn) bid for Australia’s second
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TELECOM ISSUES

VobAFONE: UNIFYING EMPIRE

he UK company, Vodafone, had waged an expansion blitz, boosting its

number of registered customers to 188 million in the 29 operators that Voda
the world’s largest mobile phone operator, either controls or holds a stake in.

Vodafone’s name will adorn Ferrari’s Formula-one cars as part of a multi-mil
euro sponsorship-deal. As a part of its effort to meld its global operations, Voda
intended to roll out a common brand by next year to replace, eventually, the b
under which it now sells services. For the immediate future, the company intend

focus on Japan and China.

put on its charges by Oftel, the UK
Vodafone’s latest plan to concentrate
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However, record profits from Vodafone had increased the prospect of a cap

telecom regulator. The cap could jeopa
on increasing the profitability of its traditi

voice businesses, rather than focus on further foreign acquisitions.

(FT, 30.05.01 & WSJ, 31.05.01)

Vodafone's Key Numbers
Dperating profit, Total sales, Yodatone cloging price,
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expansion. Telecom Italia Mobile (TIM) is
one of four telecommunications groups that
are driving consolidation in Brazil's mobile
otidlephony market. Telecom ltalia has a 38
onmeercent share ithe consortium that controls
Brazil Telecom while investment company,
io@pportunity, has a 62 percent stake.
fone The relation began to sour when
ar@pportunity accused Telecom lItalia of
edrtanting to “over-pay” Spain’s Telefonica
in Brazil Telecom’s acquisition of a
petgntrolling stake in CRT, a fixed line
disperator in the far-south. (FT, 16.07.01)
nal

Probe into Phone Bid

The U.S. Federal Communications
Commission (FCC) is investigating why
SBC Communications Inc. gave incorrect
information to regulators who were
considering whether to allow the phone
company into the long-distance markets of
several states. If mis-statements resulted
from simple mistakes on the part of the
regional phone company, the FCC would
be likely to impose large fines and evidence
of intentional deception by the company,
however, could lead the agency to suspend

[euinor 189S [leM

Telecom Bid Amidst Allegations
With two days to go before th

submission of the bids, companies lik

Reliance, Bharti, Birla AT&T, Escotel

HFCL and BPL had bought 24 tendg

documents from the department

telecommunications to bid for the fourt
cellular license. Each company shelled ¢

Rs 50,000 per form, although there was
restriction on the number of circles that th
could bid for in one tender document.

At the end of the second stage financ
bids, Bharti had emerged as the single sh

listed bidder for the lucrative circles @

Mumbai, Haryana, Kerala, Madhy
Pradesh, Tamil Nadu and Uttar Pradesh
already operates cellular services in Delh
BPL Communications Limited hac
alleged that there were no safeguards
prevent cartelisation in the bidding proce
followed to issue the license and it he

yielded lower than expected results.
(BL, 18.07.01 & FE, 20.07.01)

China Enters Telecom Sector
China’s telecommunications regulat

gave a green light for convergence between

Internet and cable businesses — but the
market regulator remained resistant to
idea.

Whether companies such as Chi
Telecom, China Unicom, China Netcom a
China Railcom will be allowed to offer cabl
TV over their broadband networks was
stake. Another issue was whether numer:

- Administration of Radio, Film and T

srcurrently reaches about 90 millio
o Subscribers in China.

h  So, when the telecom regulator s
ythat Beijing would allow cable TV operato
ndo delve into the telecom companies a

iaihad arrived..
ort-

f MOU between Japan & China
a Japanese telecom firms are venturi
. Ibutside their home market in search

(FT, 12.07.01)

) Japan Telecom Co., which will soon
tat5 percent-owned by Britain’s Vodafon
ssGroup PLC, signed a MOU with China’
yddominant state carrier, Chin
Telecommunications Corp, in the fixed-li
and fast data transmission business.
The two companies are alrea
collaborating on international callin
services and this memorandum is
extension of that relationship and woul
ccording to analysts, have little materi

D

=

e

1A

he
(WSJ, 13.06.01)

:gArbitrotion for Telecom Dispute
o Telecom ltalia and Brazil Telecom a
atdue to face each other at an arbitrati
sulribunal after reaching a deadlock ov

cable TV companies owned by the State

e (SARFT) would be able to deliver Internet
and voice services over a network that

~ythe market to carry TV, it seemed as if the
long-awaited dawn of convergence in China

i. growth. This is evident from the fact that

Impact on Japan Telecom’s bottom line|

SBC'’s ability to sell long-distance services
in the three states.

The latest investigation broadens an
existing FCC inquiry into whether SBC'’s

Oklahoma and Kansas long-distance
applications contained false information
about the way the company gives
competitors access to its high-speed
Internet services.

Although most of the incorrect
jnformation concerns relatively minor
Issues, federal regulators believe that they
must make it clear to the companies that

id
S

such mis-statements, whether accidental or
intentional, won't be tolerated.
(WSJ, 18.06.01)

0%’Boos’r Mobile Internet
The GSM Association, the body that

represents mobile telephone operators,
launched guidelines for handset
manufacturers designed to ensure that all
handsets are able to send and receive the
e same internet-based information, to kick-

start the development of mobile internet
yservices and help the industry avoid a repeat
of the widely perceived failure of Wireless
rApplication Protocol (WAP) which offers
,limited mobile internet services.

e

al  The Mobile Services Initiatives was
endorsed by the handset and
telecommunications equipment

manufacturers, such as Openwave, Alcatel,
Ericsson and Nokia, and telecom operators,
e like Telecom lItalia Mobile, France Telecom,
nrelifonica, BT Wireless and Vodafone.

r (FT, 14.06.01)
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MICROSOFT

Microsoft: Vignettes

MS-AOL Join Hands
On 28" June 2001, the US Court of During the end of May 2001
Appeals for the District of Columbia, Microsoft and AOL Time Warner were i
constituting of seven judges, set aside pasiiscussion about the possibility g
year ruling of a District Court Judge Thomaspackaging the software company
Jackson that would have split the softwardnternet audio and video technology wit
giant Microsoft Corp into two. The appeal the AOL Internet service. However sog
court further found that Judge Jacksonthe talks broke down setting stage for
violated the judicial code of conduct. In bitter business and legal conflicts betwe
ways that were “deliberate, repeated,the two companies. Both companie
egregious and flagrant.” blamed each other for collapse i
However, the appeal court has nptnegotiation.
reversed the finding of the District Court
that by attempting to force PC makers |to
“bundle” the Windows operating syste
with its Internet Explorer browser
Microsoft has indulged into an anti-
competitive practice and hence violated the
Sherman Act. The seven-judge panel upheld
the finding that Microsoft holds monopol
power, and declared that it repeatedly and
ruthlessly used its dominance to protect jits
window monopoly from competition. It ha|
only set aside the penalty and has referred
to a different judge to reconsider the remedial
order.
The original case was brought by the
US Department of Justice (DoJ), 19 states
and the District of Columbia. Bot
Microsoft and DoJ initial reaction on th
appeals court decision was appreciative.
In mid July Microsoft requested th

Taste of Victory?

AOL said talks broke down becaus
of Microsoft's desire to create a dominal
né)osition in Internet music through its aud

?li)”p;]eal_ﬁ?eug(t)% L?;g;i?ﬂﬁgﬁ:x;';‘]ﬁ and video technology. While Microsof
g YN9 caid that the ultimate snag was AOL|

Eh?“ ths q;Jhestlon r;ad 3”;&(:3' been iet lleCEefusal to make its instant-messagin
wice by the court an at case ShoUlGseyice work with that of Microsoft.

proceed as quickly as possible. Finally the Later in July when AOL moved to
appeals court rejected Microsoft's request, ., ire AT&T's cable business, the numb
and also declined to speed the case’s pas agfie US cable operator, Microsoftis in fu
back to a lower court, a move sought by they,, t5 plock the move. Microsoft is eve
US government. The decision left the case,enared to collaborate with alternativ
to return to the lower court in due coursepjqgers for the AT&T broadband division
unless Microsoft decides to appeal to thgaiher than see AOL become the domins

Supreme Court. | player in the US cable market.
In the meantime there were meetings  “Microsoft now views AOL as its

betWeen MinOSOft, DoJ and state OffiCi |Sprimary riva' in the consumer interne
tOWard Settlement negotiations. Howev r,sector' and after the apparent failure

it seems nothing concrete has emerged frontomcast's US$52bn bid for the AT&T

the same. Furthermore, the Senate Judicla®groadband division it wants to sto
Committee has decided to hold hearing|inAT&T’s talks with AOL. MS does not
September into Microsoft's businesswant to acquire the division itself as it ha
practices that are subject to the case againgb interest in entering the cable busine
the company. but fears that combining AT&T’s cable
These developments are crucial for theoperations with those of AOL would creat
much-waited introduction of Windows XP an industry giant with about 29 million
by Microsoft in October this year. State subscribers, or approximately 40 perce
law enforcement officials believe that the of the US market.
recent appeals court ruling prevents  This would place AOL in control of
Microsoft from freely including new| one of the most promising means
features in its Window XP operating delivering advanced internet services to |
system. consumers, on one hand, and on the ot
(BL, 29.06.01; 03.08.01 & WSJ, 24.07.01) could also create a barrier to Microsoft]

ambitions to reach beyond the personal
computer screen with e-commerce,
information and entertainment services.
f (WSJ, 19.06.01 & BD, 01.08.01)
s
hMS-Xbox
n  Microsoft reached an agreement with
aXBOX Technologies, a small technology-
erholding company that will, in exchange for
xsan undisclosed amount, alter its name and
ndrop a challenge to Microsoft's use of the
name “Xbox” for its coming video-game
console.

XBOX Technologies filed applications
with the US Patent and Trademark Office
to use the Xbox name in March 1999, more
than six months before Microsoft’s first
Xbox filing. (WSJ, 19.06.01)

Linux: An Uphill Battle for MS

A Microsoft Corp. effort to vilify Linux
and other open-source software appears to
be backfiring, with the campaign drawing
criticism from legal experts. Microsoft Chief
Executive, Steve Ballmer in an interview
called Linux “a cancer that attaches itself in
an intellectual property sense to everything
it touches.”

Open-source software involves freely
available programmes in which the
eunderlying source code, or blueprints, can
ntbe viewed and modified by programmers.
0 Microsoft maintains that open-source poses
t a hidden threat because of licensing
sprovisions that accompany the software.
g The company’s main objective is with
the General Public License (GPL), under
which Linux is distributed. That license
errequires companies that incorporate GPL
Il software in their own programmes to, in
N turn, make those programmes freely

eavailable
) But in its statement, Microsoft failed
anto draw attention to the fact that the GPL
also allows companies to write their own
proprietary programmes that work in
t connection with a GPL code. “Microsoft is
ofspinning this the way they feel they need
to,” says one lawyer who deals with open-
p source licenses.

Many large software companies
asincluding Oracle Corp., sell propriety
sgprogrammes that work with Linux. Other
2 open-sources software, such as FreeBSD,
eis distributed under license that contain

virtually no restrictions at all.
nt  Microsoft campaign has helped unify
open-sources leaders, who all signed a
statement criticising Microsoft. It said that
ofMicrosoft is running the campaign because
JSt views open-source software as the main
ecompetition to its “.Net” Internet initiatives.
s (WSJ, 15.06.01)
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MICRO ISSUES

EC Tough on Cartels is misleading. Although Lipitor can bé Government is required for the its revision
The EC has fined *219mn (US$189m )promoted as a cholesterol-lowering drug, itof price and formulation. However,
upon eight companies for price-fixing in the hasn’t received FDA's approval as jaexemptions are allowed in small-scale units,
steel mini-mill industry. The overall fine treatment for coronary heart disease. | in this regard, provided it is the holder of
against firms which make graphit Similarly, the FDA stepped up action the trademark, handles the marketing of the
electrodes-ceramics moulded columns|ofgainst GlaxoSmithKline over improper product, and is an independent unit not a
graphite mostly used to recycle scrap metaMarketing of its popular diabetes drugsypsidiary operations of any large
into new steel in electric arc furnaces-wag?vandia. There is existence of serious side,nrmaceutical company.
the second largest ever imposed by thé&ffects WhiTChh I’jgindig‘ asels maY¥ " The complaint alleged that J&J India,
The leaders of the cartels were SGL o . P and another company NR Jet Enterprises,

es. . . ) )
-1~ Wwhich is a small scale unit, has entered into

that there are procedural defects in this casé999 for improper, misleading or false an '”egtf"“ transacttlon Ilrl]g :)olld to atvalrllltr;]e
and there has been double jeopardy whictinarketing. (WSJ02.08.01&03.08.01) SXEMP |onshsolj15 o_:)e o la“ni ahigner
is not permitted by law. In 1999, the US . price. J&J holds s_u stantia ?t.a emn .NR
authorities already imposed a fine fPhqrmq Companies Hauled Up | Jet _through four dlfferent_e.ntlines, which
$145mn against the company for the same  The issue of price manipulation by are its wholly owned subsidiaries.
conduct. Johnson & Johnson (J&J) regarding its (BL, 07.06.01)
The Commission proposed revision pf Coldarin brand, pending before the . .
its rules for whistleblowing and alsp Monopolies & Restrictive Trade practices Titan indulged in RTP
emphasised the benefits of co-operation. Commission (MRTPC), which had issued  Titan Industries Itd. has been directed
(BL, 20.07.01 & FT, 19.07.01) hotice to the respondents. by MRTPC, India to delete a of its franchise
J&J and others in its reply to the noticeagreement, which bars franchisee from
VW, Michelin Fined have se_lid that as the main th_rust_ of thedealing in products or goods similar in nature
The EC fined Volkswagen (VW), th com_pl_alnant has been_the violation offor a.per.iod of three years from the.dat.e of
' oProvisions of the Drug Price Control Order termination of the agreement within five

German carmaker, #30.96mn (US$26.4) I - :
attempting to set prices for its Passat mo eQDPCO), the matter falls within th kllogwetgr radius ofthe sho‘wr‘oom. .
This clause is restrictive both in

in Germany. The fine marks the first E Exc:_lusnllt;t{urlsdlctuz_n ?gd. gutlortl:]y ° t of duct iod and territ
decision against retail price maintenance ational Pharmaceutical Pricing Authority respect of product, period and territory

C . I “and not within the purview of the MRTPQ. within which the trade cannot be carried on
hich is illegal he E L . )
Y;V\;CWIhseln?v?/ ilrjl?r?)(cai:;:e% pgs(;mpfégg it As Coldarin is a scheduled formulation by the franchisee,” hold MRTPC.

. . ; i i BL, 08.06.01
instructed its dealers not to grant discou témder the DPCO, prior sanctions of the ( )

to customers, but to hold the list price. The
EC, US oN Music MARKET

EC had imposed a record *102mn fine on
VW three years ago for restricting cross-

border car sales.

Michelin, the French tyremaker was
also fined by EC +19.76mn (US$16.8mn)
for abusing its dominant position in its
home market. According to EC Michelin’s
complex system of quantitative rebates
bonuses and other commercial practices
illegally tied dealers and foreclosed the

French market to other tyre manufacturers|
(WSJ, 31.05.01 & FT, 30.05.01, 26.06.01)

Dealing Diamond Dealers

The EC has approved the South
African diamond giant De Beers’ plan to
set up a partnership with LVMH, the
world’s largest luxury goods group, to sell
diamond under the DeBeers brand.

But the Commission, which was
voluntarily notified of the proposal by De
Beers, objected its plan in its present form
warning that it does not conform with
European competition law. (FT, 26.07.01)

Improper drug Morketing

The US Food and Drug Administration
(FDA) ordered Pfizer Inc. to stop running
a print advertisement for the cholesterol-
lowering drug Lipitor, saying the ad’s claim
that Lipitor can cut the risk of heart disease

he EC has launched an investigation into the high price of digital versatile

(DVDs) in the EU following complaints by consumers. The Commission rece
complains from consumers about high DVD prices in the EU countries and the diff
of ordering from the US, as well as problem of playing US discs on European pl

The Commission wants to find out if companies are
engaging in anti-competitive practices. Manufacturi
companies argue that they divide the world into region
make the collection of royalties easier and to reduce
risk of piracy.

In another incident, the US Federal Trade Commiss -
(FTC) has filed charges against Warner Music and Vive -
Universal, parent of recording group PolyGram, accus
them of price-fixing over albums of Three Tenors, recorc
on the eve of 1998 World Cup Soccer in Paris. Accord
to the FTC both the companies agreed not to discc
two earlier albums by Luciano Pavarotti, Placido Dmin
and Jose Carreras, in hope of propping up the price o
World Cup recording.

Both the companies also agreed not to advertise the

discs
ived
culty

ayers.

earlier recordings of the trio — the 1990 debut album produced by PolyGram and 1994

follow-up by Warner. The price-fixing took place because the music groups, w
had a joint venture contract to distribute a recording of the 1998 performance, {
that the Three Tenors were losing their appeal.

hich
eared

Similarly, the US DoJ has opened an anti-trust investigation of the online music
business, focussing on two new joint ventures backed by five major record labels. The

probe, which is in a preliminary stage, is looking into anti-competitive probl
posed by the joint ventures plus how major companies use copyright rule

licensing practices to control online distribution of their music.
(FT, 11.06.01; 01.08.01 & BL, 06.08.01
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AIRLINE BRIEFS

Airline Consolidation Terminated | airlines by saying it was a commercial fight $40 billion in Argentina since the early
The proposed $4.3 billion acquisition and its priority was to ensure the nation's1990s, snapping up companies in the
of US Airways Group Inc., the sixth largest Skies remained competitive. banking, telecom and the energy sector.
US carrier, by UAL Corp.’s United However, SIA will not take control off SEPI, the Spanish state-holding company
Airlines, the second largest US carrier, had\ir New Zealand under a proposal for SIA that holds nearly 92 percent of Aerolineas,
been terminated because of regulatory© iNcrease its shareholding and help thenas refused to inject any more capital into
problems and worsening economy. ForNew Zealand flag carrier raise new capital the airline, until Argentine trade unions
Jecause Australian regulations madeaccept a restructuring plan that would entail
agreed to pay US Airways a break-up f énajority ownership by a foreign firm sweeping salary cuts. o
of $50 million. The combination of the impossible, and control either through  AeroContenente, which is owned
second and sixth biggest carriers would hayghanagement or through board was not thenainly by Peruvian investors and has
yagenda of SIA. (FT, 20.06.01) become Peru’s number one airline since it
of domestic and international routes. begaf‘ pperating nearly eight years ago, has
An ending of the deal could discourae'\’\erﬁ?ler Ruled Out surprisingly announced an offer to buy all
other airlines from attempting mergers, A planned merger between Avianc ,outstanding shares in Aerolln_eas. But it did
suggesting that US Government official areColombia’s oldest and largest carrier, and"°t make any concrete offer in the hope to
h|gh|y suspicious Of any further airlin |tS riVal Colombia’ssecond |al‘gestd0mes iC_dlscuss a flgure Wlth SEPI if it was
consolidation though the government didairliner, Aces, was ruled out by regulato y Interested. (FT. 16.06.01 & 22.06.01)
grant approval to AMR Corp.’s Americal authorities on Competition grounds that the h F d L.
Airlines’ $742 million acquisition of failing| merged company would have been fo (Charges o P.re atory Pricing
Trans World Airlines. times bigger than its nearest domestic rival. ~ The US Justice Department asked a
The |0ng_term prospects of US Avianca, which represents almost h |ffederal a_ppeals COUrt-t-O re”_]Stat_e a
Airways:as a stand-alone concern are no®f the sales of its holding company Valor scontroversial predatory pricing suit against
good, becali§@itisneither a nimble, lowerBavaria that also has media, manufacturing*merican Airlines, a move that took anti-
cost carrier nor an airlinélwith.a national and telecoms interests, had been trying| tdust lawyers by surprise. The lawsui,
route networkimwsJ, 03.07.01 & FT, 28.0702)-Clean up its balance sheet and saw the meyg8f'9'"a lly filed two years ago, accused
as a potentialvanswerto-the. financi [American of illegally forcing low-fare

problems which have plagued Avianc competitors out of its Dallas-Fort Worth
Colombia'sflagship international carrier and hub arpor t by aggre;swely cuttln.g prices
and flooding competinggfoutes with extra

one of.the world’s oldest airlines, whic 7aircraft
made losses of 98.4 billion pesos ($42. The suit Rasibeen seen as a test not

" 217 Of 2001 only of howithe new administration will
set thesrules for price competition in the

: jn . irline industry, but also of how the Justice
Executives flomBElia Alines;Mortt Ulie EOTZETE g et s nee%ept. may deal with other cases of alleged

west airlines and Contingntal Aislines to unite to compete in internationalmarki t’monopoly-power abuse, particularly the
expressed concern about'the‘impact ot a time when Columbia is opening its . 4~ i against Microsoft.
competition of BA/American alliance on international air routes to foretgn-carfiers, " Tha suit has been-seen as a lightening
services between London’s Heathrowwhich could have left the door open far (o4 tor conservative critics, who argued that
airport and the US. BA and American proposals to eo-operate on internationak; \vas the prime example of the Clinton
already hold 61percent of all slots atoperations-only. However, most of the ggministration's over-reaching in monopoly
Heathrow operated on London-Us flights. objections are in the domestic sphere. | cases, the area where there is expected to
BA and American, which are already (FT, 12.06.01 & 13.06.01)| pe the most change under President George
the leading partners in the oneworld airlings W. Bush. (FT, 27.06.01)
alliance, would need clearance from t eAi|ing Argentine Airline Buyout
competition r_egulators to be aIIo_wec_i O  The dispute over the future of EC Crackdown on State Aid
create a prof_lt and revenue sharing jo r‘tAeroIineas, Argentina’s flag-carrier, has  The EC is considering opening a formal
ve_n_ture in which they could (_:ollaborgte Msoured relation between Buenos Aires andtate aid probe into cash injection from the
prlcmg,schedu_les and c_apauty planning an adrid. Aerolineas was privatised by Belgian government for national airline
on code sharing (selling seats) on ecr}\r entina in 1990 and sold to Spanish airlineSabena
other’s networks. (FT, 23.07.01) g. . p Ish airine " T . .
Iberia debt-free. Today the airline struggles ~ The investigation is being considered
Australia Favours Competition under more than $900 million in debt and jsdue to uncertainty whether Swissair, which
p losing in excess of $30 million a month. | OWns 49.5 percent of Sabena, would respect

Qantas Airways Ltd. had sought to grab Many Argentines accuse the Spanighcommitments it made in January 2001 with
a substantial Air New Zealand stake and the Belgian government, including a

. L State, which inherited control of Aerolineas L
sell off the loss-making subsidiary AnSttfrom Iberia during its own privatisation, o +250mn (US$214mn) capital increase for
Australia, its key domestic rival, to 9 ¢ dp tright ' | Sabena.
Singapore Airlines Ltd. (SIA) - but Air Nz 979SS management and outright asset- Belgium, which owns 50.5 percent of

has rebuffed and favoured a plan by SIA tostripping. Argentine tradg unions ha\{e call dSabena, agreed to contribwEO0mn of the
raise SIA's stake in the New Zealand Airline for @ boycott of Spanish companies a

o increase. Swissair is considering getting out
instead. airline workers have blocked the departureyf ihe agreement as part of its restructuring.
The Australian Government refused toOf Iberia flights from Buenos Aires. (FT, 16.07.01 & 17.07.01

be drawn into the battle between the regiop’s ~ Spanish groups have invested more than

ending the agreement, United Airlines h

illegally reduced competition on an arr

Transatlantic Joint Venture

British Airways (BA) and American
Airlines are facing growing opposition froi
other Airlines to their plans.to form

between Europe and the US. last year.
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FINANCIAL SECTOR

only to individual policyholders and not to
WARNING ON TAKE-OVER the small businesses.

high-level International Monetary Fund Mission Many lrish policyholders believed that

had cautioned Indonesia over the planned ta jLiEr P Indelperédsnths Il;:fh F;ubsn_dllasry was

over of the troubled Bank International Indonesia (B |’ 1 regulated by the S Financial Services

, Authority (FSA). Thus, they deserved the

by the country’s largest bank, the state-run B same protection as the UK policyholders

Mandiri. It said the deal could unduly burden Bai i

. . Independent had more than 10,000
Mandiri, which was created only last year from t _ policyholders in the Republic.
merger of four banks. i

e ) ) i In the wake of the collapse, the Irish
BIl, re-capitalised in 1999, was listed on the Jakmw
Stock Exchange and was previously part of the Widj. . T _

Insurance Federation, the main industry
body, had called on its government to

SaWI] JJWOU0d] Byl

family’s business empire. The Widjajas had control — ®=& massesgasa s monitor insurers operating in the Republic
the Sinar Mas Group, founder and former controlling more closely. (FT, 23.07.01)
shareholder of the BIl. The key concern surrounding the take-over was the $1.3br) owed

to BIl by the indebted Sinar Mas Group. China Shuts Trusts

The Government had been looking at options to help keep Bll afloat — the couptry’s China planned to close 151 of #89
fifth largest bank. The World Bank recently said it could more than double its annupli&iternational trust and investment

program to $1bn if the deadlock was broken. (WSJ, 26.06.01 & 09.07.01) COMpanies and merge the remaining 88 into
60 concerns, China’s central bank confirmed

in the annual report. The trusts were a legacy
of the 1990s when local governments and
tate agencies had set them up as vehicles
or raising development capital.

The bankrupt Guangdong International
Trust and Invest Corporation issued dollar

Forced Share Sales Plan France to the UK. He said that the FSA
Japan’s corporate system has had aas slow in telling the real situation of the
heavy focus on “cross shareholding”, or aparent company, perhaps because it
pattern where banks and their clients holdalso not properly informed.
shares in each other and rarely sell them. The FSA said it had not received a
However, the Financial Services Agencynew and relevant information about the i
(FSA), the main regulator, proposedUK'’s sister company from the French and_yen denominated bonds_to Iur_e Overseas
measures to take effect in 2004 that wouldauthorities. Even after Independent iss e&ap'tal to help develo_p prOJe_cts in Chl_na.
effectively force the banks to sell thejr a profit-warning, some analysts remain But, many of the projects failed, leaving
shares. The FSA also said that it mightpositive about the shares. Marsalet said hdpcal governments unabl_e to repay the
recommend allowing life-insurance the British regulator tends to lean upon t ernone_yto the tru§t companies and, instead,
companies to cut their promised paymentsriews of the market. (T, 12.07.01) Saddling them with huge debts.
to policyholders. As part of its strategy to clear up the
Since 1999, the FSA had reprimandedPrivileges for Foreign Banks | Sector, the central bank planned to cancel
foreign bankers (FB) and closed the  Singapore was likely to grant at le t_the operating Ilcen_ses of 103 trust a_nd
derivatives operations of Credit Suisse aftetwo more banks the qualifying full ban Investment companies, declargd one firm
uncovering serious irregularities in 1999. (QFB) licenses and expand the scope oPa“"“?pt and changed the business nature
Some FBs had welcomed it as a sign thaprivileges for them. While foreign banks of 47 firms. (WSJ,17.07.01)
the FSA is trying to clean up Japan's(FBs) might soon have more access to th
notoriously murky markets. Others fearedlocal market, curbs on take-overs of t eﬁatﬂe On Market Ru|es.
that the FSA was trying to harm Japan'scountry’s listed banks by foreign firms _N@row thatechoed of the dispute over
credibility with foreign investors. would remain in place. withholding tax, banking and securities
The Bank of Japan (BoJ) also discreetly ~ Analysts speculated that Malaygn Markets representatives had accused
urged the FSA to develop better methadsBanking Bhd. and HSBC Holdings PLC will Brussels of failing to consult on the
for measuring questionable bank loans. Tde granted QFB licenses this time, joiningPTOPosed directives and ignoring the
tackle the bad loans, vigorous measures hathe first group of recipients, Citibank, 'écommendations they were asked to
been called for at the recent meetings of th&tandard Chartered PLC etc. TheySubmit. Opposition was being built to a
Government's Economics Council. Somesuggested that the monetary authority waglirective that seeks to curb “market abuse”
board members had been arguing that thékely to ease the conditions for grantirig Such as insider trading. There is also dismay
FSA needs to improve its measurement osuch licenses which included requiring aover Brussels’ failure to consult on easing
“category two” bad loans — loans to banksbank to maintain regional headquarters|irthe burden of legal documentation required
that were not yet bankrupt but potentially Singapore. The central bank might also allpwby companies selling shares into European
risky. (FT, 14.06.01 & WSJ, 27.06.01) FBs to make use of local banks’ automatednarkets outside their home jurisdiction.
teller machines (ATM) network an Although the market abuse directive
Criticism for FSA other point-of-sale services(wsJ, 28.06.01) Was part of the harmonisation programme,
The French insurance regulator, the

it predates the Lamfalussy committee’s
Commission de Controle des Assuran¢edrish Seek Redress recommendations, which received wide-
(CCA), had criticised the Financial Service ~ The Irish Brokers Association had spread support among the financial
Authority (FSA), the principal UK| asked the Policyholders Protection Bogrdinstitutions.
watchdog, over the collapse of Independen{PPB) whether it would extend it Commission officials admitted
Insurance, the British group that had acompensation payments to eligible consultation over the directives had not been
subsidiary in France. Marsalet, Presidentpolicyholders in Ireland as well as those|inas wide-ranging as they would have liked.
of the CCA, complained that there had beerthe UK. According to the Association, up But, the officials were under pressure to meet
a failure of co-operation with the FSA and to 1,100 claims were waiting to be paid nthe deadline of 2003 set by EU states to get
information only seemed to flow from Ireland. However, the PPB pays out claimsthe measures passed into laweT, 11.06.01)
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FINANCIAL SECTOR

Korean Volte Face on Chaebols The French Government had pleadedrom the employers as well; who would
The South Korean Government mightin vain with the Bush administration to provide the annuity when only life-insurers
reverse a landmark financial regulation thatintervene. and Unit Trust of India are permitted to do
limits ownership in local banks by th Lawyers representing some of theso; whether all or some mutual funds, banks
country’s chaebols, or conglomerates. The-rench parties to the dispute said that thend life-insurers be allowed entry in the
Finance Minister had planned to launch aCalifornia authorities were delighted to find pension fund accumulation; and whether
new initiative to help stabilise the countryjs & buyer for Executive Life, which had even units employing a minimum of five
debt-ridden financial sector. It would include €Ollapsed and been taken under theersons be obliged to contribute to
targeting nationalised banks for investment?rotection of the California insurance employees provident fund.
by chaebols as part of the government's wideEommissioner after a plunge in the value| of (FE, ET, BL, 04.07.01)
privatisa’[ion programme. its |arge junk‘bond portfolio. (FT, 22.06.01)
The Minister proposed revising current BankAmerica Failed
banking regulations that restrict chaeb i;No Cap on Players US securities regulators said
from holding no more than a 4-percentstgke ~ The Insurance Regulatory andpgankAmerica Corp did not tell the
in a bank, lowering the previous one of 8-Development Authority was not in favour jnyestors that a venture with New York
percent. If realised, it could result in [a Of capping the number of private players|nyestment Company, D E Shaw & Co had
fundamental re-alignment of financial to be allowed into the pension fund soyred so badly by September 1998 that
ownership in South Korea. business. Issues like capital adequacy nf?ading-losses were growing almost daily.
Critics feared that once the chaebglssolvency of pension fund providers, theThe securies and Exchange Commission
were allowed to own large stakes in logalcollapse of the joint family system, Sgc) said that the bank did not account for
banks, they would find loopholes to turn increased life expectancy, urbanisation angs investmentin D E Shaw properly, treating
those financial institutions into private cash@ Skewed coverage needed to be urgently a5  joan instead of an equity investment,
dispensers. They also contended that th@ddressed. There was pressure on thghich generally entails greater risk.
chaebols weren't the best choice for solvingPublic finances, with pension pay outs to  gankAmerica began its venture with
some of the banking industry’s biggestretired government servants doubling tq 1ghaw in March 1997. By April 1998, the
problems: primitive credit analysis and|a Percent of GDP between 1994 and last yeaigan Francisco bank had provided $1.4bn to
lack of sophisticated corporate financingWhen Rs 22, 000 crore was shelled out, the firm. In October 1998, the losses had
know-how. (WSJ,30.05.01 & 21.06.01) A number of issues Where debate aYrown to hundreds of millions of dollars
required to evolve a policy framework ang BankAmerica was closing its deal to be
Tough Stance Urged |ncIUQed:_a consensus on whether pen i0Bcquired by NationsBank Corp. This
The European Banking Federati ncontributions should be compulsory or compination created Bank of America Corp
urged the European Commission (EC) not/0!untary; the funding mechanism for j Charlotte, North Carolina.
to accept any transitional period for PEnsion schemes; whether it was fair/to  ynder an agreement with the SEC, Bank
abolishing the system of state guarantee§€€k contributions from the self-employednt America, as the surviving entity, did not
for Germany’s Landesbanken. Last year@nd unorganised working classes when thgqmit or deny the agency’s findings.
the banking federation complained to theorganised sector had an equal contribution (WSJ, 01.08.01)
EC that the system conferred illegal stat
aid on the public sector banks by lowering

their borrowing costs. Dotcom ANALYSTS SUED

The EU's Competition Commissioner | | n the exuberance of a bull market, Blodget
wrote to the German Government outlining| | from Merrill Lynch and Co. Inc. and Ms.
Brussels’ concerns about the guarantees, Meeker of Morgan Stanley moved internet stoc
asking Berlin to agree to a timetable for| g5 much as corporate press releases did a
abolishing them. If the German Government ayer- more customer web-traffic. But, in tt
does not co-operate with it, the EC could atermath of the tech crash, both the analy
open a state aid probe, which would take \ere ynder attack by disgruntled investo
the initiative oqt of Berlin's hands. Brokerages were still standing behind the

The bznkr:ng gedzrat_lon wdasb alsr(]) analysts but were feeling the heat as litigati
Egplgzrsnbeanlzeﬁt eonr! S |§su|e y the was expected to rise. The suits were likely

Joye on_g-term undermine Wall Street research credibility ev
government guarantees. The creditors who more and firms had taken steps to reduce bu
acquired the debt did not know that thesg appearances by analysts P P
guarantees would be abolished, 06.07.01) The legal actions essentially alleged that 1
analysts and their firms defrauded investors
issuing bullish research to keep corporate clie
happy and failed to disclose the links betwe g
research and banking. The two largest Us
brokerages by number of brokers tied for top stock research in the prestigious
Institutional Investor magazine poll and Blodget and Meeker were the top-ranked
web-analysts. They got support from their respective firms.

Hill, the director of research, said that the analysts had not wanted to offend
) : - potential clients and that is why the research reports were so bullish. Heg said
and Executive Life, breaking federal and| ;o nerience rather than a tendency to favour investment-banking clients chused

Californian laws that banned banks or stater jestors to lose money. Adding a string of suits wasn't going to fix that, he sai.
owned companies from buying insurers. (ET, 04.08.01)

Sawi] JJWou0dg 8yl

Credit Lyonnais Sued
California’s Attorney General, Bill
Lockyer, sued Credit Lyonnais, the French
bank and related companies over the
purchase of Executive Life and its junk-
bond portfolio in the early 1990s. He
accused the French investors of secretl
working together to buy the junk bonds
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Check on Stock
Market Regulations

S8WIl 9IWoU093 dyL

Ithough China’s securities law:

already provide for criminal
prosecution for breaches of provision
both investigation and enforcement
the rules have been lax in practice.
flood of lawsuits is engulfing China’y
securities industry, as increasing|
litigious stockholders bring into focu
some of the markets’ most intractab
problems.

In order to give the regulators mor
clout in chasing wrongdoers, a seni
official will be appointed to China’s
stock market regulator. Chin
Regulatory Securities Commissio
(CRSC) was foreshadowed to b
beefed up when the governme
started its crackdown on share pri
manipulation. (wsJ, 30.05.01 & FT, 07.07.01,

Iy
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D
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SEC Campaign on Integrity

Commission, the main US financ

Daewoo Officials Sentenced
Nineteen former Daewoo Grou
executives have been found guilty
distorting financial records and usin
falsified financial documents procure

Chancélor Gerhard Schroder is expected to
n convene an expert panel to draw up the code.
»f  The code is likely to include an
g expansion of the powers of supervisory
boards over a company’s subsidiaries and

funds for their companies. They were finedMay require managers to report to the
a combined total of nearly $20bn, with five Poards on revisions to previously stated

of them being sentenced to prison.
Those sentenced to terms of three
seven years included two former chairm

of trading firm Daewoo Corp., a former

Daewoo Motor Co. chairman, and a form
chairman of Daewoo Electronics Co.

targets.
to
arMore Responsibility
Directors of Malaysia’s publicly listed
ercompanies say they will have to do a lot
more work under a new Code of Corporate

(FT, 03.07.01)

Judge Jang Hae-chang said that thé&overnance, and will need a commensurate

collapse of the Daewoo group is due
their mismanagement through imprude

toraise in pay, according to a survey by
ntPricewaterhouse Coopers.

and illegal loans and it has caused huge The code, which becomes mandatory

damage to the Korean economy a
disrupted the society as a whole.

ndafter this month, outlines requirements that
make boards responsible for internal control

(WSJ, 25.07.01 & BS, 25.07.01) and risk management, the conduct of

Problems at Gazprom
Gazprom holds the world’s largest gz

reserves and is Russia’s biggest taxpayer
and hard currency earner. The state has lon

forced Gazprom to subsidise the econo
with gas sold at one-tenth the price of g

in Europe. This left the company without
enough funds to maintain production and

pipelines. Mr. Putin said Gazprom shou
charge a “realistic price” for gas and th
there shouldn’t be a “drastic difference

between domestic and international prices

Mr. Putin said Gazprom’s new chig
executive, Alexi Miller wouldn’t initiate any

inquiry into asset stripping and other

possible wrongdoing by management
Russia’s biggest company.(wsJ, 20.06.01)

Corporate Code of Conduct
A high-level German governmen

management and also for senior management
succession planning.

Under the new code, the audit,
remuneration and nomination committees

S

ust contain at least two independent, non-
g@cutive directors. (WSJ, 20.07.01)

ASchwab Penalised

In one of the largest fines levied against
192 US bank, regulators fined Charles Schwab
atCorp’s US Trust unit $10mn. The Trust
» agreed to pay $5mn each to the Federal
Reserve and to the New York State Banking
Department.

The alleged offences concerned the
bank’s failure to report currency
transactions of more than $10,000 to the
of ;

federal government, as required by a federal
law designed to combat money-laundering.
The bank also turned a blind eye to
transactions that appeared designed to skirt
t those thresholds, such as when a customer

=

J commission is expected to recommend thesither deposited or withdrew an amount
The Securities and Exchange grafting of a voluntary code of conduct to just shy of $10,000.

tighten corporate governance standar

ds The action came at a sensitive time for

regulator, has mounted a campaign (o targmong the country’s publicly listed Schwab, which had been struggling to find
leading authorities that are accomplices QG ompanies.

the provision of unreliable or fraudulent
financial information. The regulator

Theudor Baums, Frankfurt Universit
law professor and chairman of th

attacked the auditors for failing to st P commission, said the commission’s wo

companies using

over-aggressiveygs focussed on “modernisation a

accounting to give their profits a more fiexipility”. After holding the final meeting,

flattering look.
The SEC argues that conflicts

f
interest within audit firms are part of the SELF-REGULATION NOT SUFFICIENT

new revenue streams, as individual stock
Y trading had slumped. Schwab posted a 68
€ percent drop in first-quarter net income.
Klits shares had slumped amid the dot-com

dmeltdown and stock market weakness.
(WSJ, 17.07.01)

nexus of temptation that risks reducing the,
integrity of company account. Th

he former chairman of the US Securities and Exchange Comm
accounting firms say audit and consulti does not expect much from Wall Street’s current efforts to police i
work can co-exist and that companies [N an interview Arthur Levitt opined that the relationship bet
benefit from the resulting economies of theanalysts and investment banking is a “franchise” and it would be h
scale and pooling of knowledge. The SECunlink. He said that securities industry proposals to strengthen the so-called Chinese walll
tightened its rules on conflicts of interest, between analysts who follow stocks and the investment bankers who court the companies
putting in place a requirement for companiesbehind those stocks could remain more promising on paper than in practice.

to disclose the consulting work done by  He said that unless there is separation of analysts and investment banking, the problem
their auditors. (FT, 17.07.01 & WsJ, 04.07.01) of getting stuck with the same old circumstances couldn’t be overcomeis, 25.07.01)
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Compliance Review

CSFB, the investment banking arm pf
Credit Suisse First Boston, Switzerland’s
second largest banking group, lost around
$500mn following the turmoil in Russia’
financial markets in 1998.

In 1999, CSFB’s derivatives unit

found guilty on criminal charges of
obstructing government inspectors. Telecom lItalia Chairman in Hot Seat

The FSA reviewed the compliance  Roberto Colaninno, the chairman
procedures and refused to comment onjthgelecom Italia, has never had an ed
investigation. The FSA scrutiny was therelationship with many institutiona
latest of several embarrassing incidents thaghareholders since his holding compa
had hit the investment bank. TheyinClUd do||vett|‘ took over the phone group in
its involvement in a US investigation into pitter $51.4bn takeover battle two yea
allocations in initial public offerings th
had drawn in much of the investmentface anger within the board of directors
banking community. (FT,15.06.01) new lawsuit from a long time antagonist
. . . The latest controversy surrounding M
Hearing for Tainted Companies | colaninno is reminiscent, observers say,

Indian Minister for Disinvestment, previous clashes with shareholders t
Arun Shourie said, “Following the prima- years ago, when he attempted to trans
facie implication of the guidelines to keep the company’s cash rich mobile phone un

tainted companies out of the privatisationT|n, into a holding company loaded wit
process, the three companies Hindujasgept.

Sterlite and Videocon would be given an  However, Telecom ltalia’s brush wit

opportunity for a hearing before the final corporate governance issues does not g
orders are passed by the government”.| here asiitis expected to be presented wi
According to the prima facie implication |awsuit from Liver-pool Limited

of the guidelines announced, BPL has beepartnership, a Bermuda based hedge f
allowed to continue in the race for a stake inery soon. (FT,31.05.0

Videsh Sanchar Nigam (Indian Overseas

Communications Corporations). Videocon, Andersen Case ’Smoking Gun’
BPL and Sterlite were recently indicted and Commenting onthe U.S. Securities a

barred from accessing the capital market b)Exchange Commission’s landmark fraud
,rindividual by the National Futures

SEBI (Securities & Exchange Board of India)
on charges of share price manipulation.
(HT, 07.07.01)

settlement with Arthur Andersen LLP ove
the accounting firm’s audits of Was
Management Inc., acting SEC Chairm

0f

h

L

ndC

company One.Tel Ltd. Jodee Rich, Bradley
Keeling and Mark Silbermann have agreed
not to sell any assets, subject to a number
of conditionalities.

The Commission has received
undertakings freezing the assets of the
companies of which Maxine, wife of Mr.
Rich is a director. Messrs Rich, Keeling and
Silbermann have also agreed they won’t
leave Australia without giving the regulator
seven days’ notice in writing. One.Tel isin
voluntary administration and is in the
process of being wound down ahead of a
second creditors’ meeting.(wsJ, 14.06.01)

Brokerage Firms Penalised
Japan’s Financial Supervisory Agency

S¥aid it would impose penalties on Tokyo-

Mitsubishi Securities Co. and Nippon

gGIobal Securities Co. for engaging in illegal

rslransactions relating to trading or sales of

ago. Now, however, he and his companye*changeable bonds.

a The agency will suspend Tokyo-
Mitsubishi Securities’ trading in shares for

r.its own account from June 4 to June 15,

ofind bond trading for its own account from

voJune 4 to June 5. It will suspend Nippon

feGlobal Securities’ bond-trading operations

itfrom June 11 to June 22.
Tokyo-Mitsubishi Securities said in a

prepared statement that it would work to

N establish stronger measures for internal

;%anagement and preventiqmsJ, 31.05.01)
a

Clients Awarded

nd nthe largest investor-arbitration award
)ever, 13 investors had won $43mn from
futures- brokerage firm Refco Inc. A

alifornia investor will receive $15mn of

the total, the largest award ever to an

e Association, the commodity industry’s
pself-regulatory organisation.

Hong Kong Falls Short

Hong Kong, Asia’s second largest mark
after Japan, lacks several hallmarks o
world-class financial centre, such as a strg
regulator and effective protection fa
minority shareholders. Critics argue th
historically, family domination of Hong
Kong’s corporate landscape has crea
little incentive to improve minority
shareholder protection.

To reform the system, government h
combined regulation spread over ten exist
ordinances into one document, the Securi
and Futures Bill. Among the key change
the bill will empower the SFC to condu
fuller probes into companies it suspects
wrongdoing. It also proposes transformir
the existing insider dealing tribunal into
“market misconduct tribunal” able to de

Laura Unger said the agency now has a Goldinger of Beverley Hi"S, California,
‘'smoking gun’ illustrating a clear instance had triggered the loss of $100mn of his
etwhere an auditor’s independence waglient's money. The award from Refco, a
f compromised. Chicago-based futures-brokerage firm that
ng Specifically, Ms. Unger pointed to the executed Goldinger’s trades on exchanges,
r fees that Waste Management paid Anderseill compensate some of his customers for
atfor non-auditing services, as well as the facinost of their losses from his bad trades and
that several Waste Management executiVeghe commissions they paid him. Refco is
etad joined the company from Andersengjieged to have aided Goldinger in
over the years before the company'si, nerly allocating winning and losing
accounting violations surfaced publicl " trades to client accounts. The firm agreed
a§3revio_usly Andersen faced_ a_simil "to a $7mn civil settlement with the
ncpllegation from HIH an Australian insurer. Commodity Futures Trading Commission
1es (WS, 27.06.01) to settle federal allegations stemming from

s, " Goldinger’s activit
.t One.Tel Ex-Officials Assets Freezed oldingers activities. o
of The Australian Securities an Although arbitrations do not set binding

1ginvestment Commission obtained court-€9al precedents the way court rulings do,

aenforceable undertakings that freeze théhe award could still signal a shift in
2l assets of three former top executives | ofommodity investor protections and the

with a wider range of cases(FT, 05.06.01)

failed Australian telecommunications hature of trading schemes.(wsJ, 30.07.01)
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Imbroglio in EU
Energy Market

he European Commission ig

examining whether Electricité de
France (EdF), the French governmen
owned power company, benefits fron
any illegal state aid such as tax brea
or financial guarantees. The
Commission will also discuss the
problems in the European Union (EU
energy market caused by som
countries opening up their market
more rapidly, while France has made
hard to break into its power secto
Some transitional measures by EU, th
will protect some newly privatised
companies from acquisition by thei
state-owned rivals until the EU marke
is fully open, has become increasing|

in Spain, Italy and Germany spurre
accusations while remaining protecte
from privatisation.

WRunu
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The French market, EAF admitg
has been opened only to the minimu
30 percent level required by the EU. |
most of the rest of Europe, howeve
rivals and angry government officials
want EdF to be privatised and th
French electricity market liberalised, s
that the utility can no longer be &
privileged competitor with a secure
home base and an unfairly low cost @
capital.

Some EdF’s potential competitors
argue that they cannot effectively
compete with the low operating cos
of its nuclear stations, constructed wit
the support of French state subsidie
Mario Monti, the EU’s competition

commissioner, is believed to have asked

Ms Loyola de Palacio whether a staf
aid case can be made out against E
over funding for nuclear power, which
provides the bulk of EdF’s electricity.

(FT, 13.06.01 & 19.06.01)

e increase in its tariff.

D

Consumers Jubilant hold of the state-controlled UES electricity
Consumers, civil societies and other utility, fearing that UES extended control

organisations in Pakistan celebrated theover the entire national electricity

rejection of Water and Power Developmenttransmission system could impede fair

Authority’s (WAPDA) plea for increase in access by regional companies and limit fair

tariff by the National Electric Power Price competition.

Regulatory Authority (NEPRA). However, investors raised fears that
The case was pleaded and argued bYES plans to sell-off holdings in regional

t- Consumer Rights Commission of Pakistanenergy companies would dilute the value
) (CRCP).

of their stakes at a time when the prices
The NEPRA, in its decision, directed achieved would be substantially beneath

the WAPDA to reduce its line losses al dmarket Vaer.(FT, 14.06.01;22.06.01 & 12.07.01)

improve recovery of its outstanding dues

with the public sector, instead of demandingLicence Tender Boosts Energy

The two-day tender of 53 licences for

The WAPDA has also been directed tothe exploration and production of oil and

t explain as to why and on what grounds|itgas could prove to be a much-needed boost

. has written-off dues worth over 17 billion of confidence in Brazil's energy sector. Itis

S

atrupees of the Governments of Sindh,the third oil tender of its kind after

Petrobras deserted its 45-year monopoly
over oil in 1997. Forty-two companies had

Baluchistan, etc.
A senior NEPRA official stated that i

t would not encourage an increase |nqualified to bid in the tender, including
Y electricity rates for the development of Exxon, Texaco and Shell etc.
important after the acquisition by EdF

water resources because these should be The low minimum prices for licenses -

0 constructed through the public sectorranging from R$100,000 (US$41,500) to
d budgetary allocations of the federal R$300,000 - are designed to maximise

exploration investment. It is expected that
total investment in the oil industry will be
Price Caps on Electricity US$100bn over the next decade.

Faced with mounting political pressure, ~ The opening of the oil sector to private
the US Federal Energy Regulatory capital is the Government’s determination
Commission (FERC) imposed price controls,to meet its own oil needs within four years,
a “soft cap” of $150 a megawatt-hour, anwhose oil production is still 400,000 barrels
the California market in December and it hasper day, short of its 1.8m b/d consumption.
been revising its price limits ever since. (FT, 19.06.01)

The agency will apply the proxy pric
previously restricted to California, to a va tEnergy Reforms in Kenya
roughly 11-state electrically inter The Government of Kenya has initiated
connected region comprising everythingEnergy Sector Reform Programme to

' west of Kansas. The proxy price will be restructure the power sector and open it

government. (NI, 25.06.01 & Dawn, 29.06.01)

m - ” S
X based on the operating cost of the leastyp to competition and private investment.

efficient power plant operating in California The Government sought an emergency
' during electric emergency. FERC will power supply credit of US$72mn from the
permit suppliers to charge California buyersworld Bank which will be used to contract
10 percent more than they can chargehe supply of 105 MW of power, provide
elsewhere in the West. fuel for the plants and finance Kengen'’s
The President, George W. Bush, declaredyel requirements for its thermal plants.

his most pointed opposition to caps on  Finance Minister of Kenya, Chris
wholesale electricitprices. The Governor, Okemo, announced a Ksh. 2 rise in fuel
Gray Davis, has arguedidt such price| duty when he read the budget out but
controls are crucial for helping California dig ordered oil firms to absorb the cost and not
" out of its crisis and FERC which regulatespe shouldered by the consumers.

wholesale power price has a responsibility Communications Commission of
2 to do so (WSJ, 31.05.01 & FT, 19.06.01) Kenya had publicly announced that it was
' considering an application to licence Gilat
Power Shake-up in Russia Satellite Networks, one of the largest

Russia's Prime Minister authorised a satellite equipment manufacturers that has

jFWide-ranging restructuring of the country’s a 51-percent-share of the world Vsat
power sector and has signed a decteenarket, to provide Vsat (Virtual Small
designed to introduce free-market prices and\perture Terminal) links for data
competition into power generation and transmission.

O

f

[}

distribution across Russia and weaken the (The People, 30.06.01 & Daily Nation, 16.06.01)
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US Wireless Auction |||egq| because the Taiwan Government plang taverage of around NZ$75 (US$31) a
A US appeals court ruled that t e auction five third-generation mobile licensesmegawatt-hour.
Federal Communications Commissionin December. A Marketplace Co. official said water
(FCC) illegally re-auctioned $17b Many analysts attributed the weak levels in reservoirs feeding the country’s
“spectrum” airwave licences after the fesponse to Chunghwa Telecom/shydro-electric power stations, which form
original owner, NextWave Telecom, Secondary offering to poor pricing by the the mainstay of the electricity supply, had
defaulted the original 1996 auction for the Transportation Ministry. On 20th June this fallen to 62 percent of their average for this
rights. year, shares in Chunghwa Telecom share8me of the year but investigation will
Athree-judge panel in Washington ruled9ained 50 New Taiwan cents to NT$58examine whether there are other factors in

that the FCC was in error when it seizedach. wsJ,21.06.01) | play or not. FT. 13.06.01)
the licences from NextWave, which was|in
the midst of bankruptcy proceedings at the?ower Privatisation in Philippines | Conoco’s Deal
time, saying the Federal Government coyld ~ The Energy Secretary, Jose Camacho, Conoco, the US energy group, is very
not take property that was being litigatedsaid the Philippines is likely to see the firstenergetic in the $5bn Shaybah gas project,
in bankruptcy court. privatisation of its power assets late nextone of the three long-term upstream gas
Judge Tatel said that the FCC violatedyear, should a key power Bill pass theagreements that Prince Saud al-Faisal, the
the provision of the bankruptcy code thatCOngress_ Foreign investors are expec e®audi Foreign Minister signed with
prohibits government entities from to pe the main players bidding for the assetéternational companies in Saudi Arabia and
revoking debtors’ licences solely for failure of state-run National Power Corp., or has a 30- percent-stake in the project that
to pay debts dischargeable in bankrupt YNapocor, as there are few local compan elollows Royal Dutch/Shell with a 40-
NextWavefiled another suitin Washington ith enough financial capability t percent-stake. _
last year, this time appealing directly againstopapjlitate and operate these assets. The Company is also in the process of

the FCC regulatory ruling that cancelled the - buying Gulf Canada Resource, one of the
licenses. (FT. 23.06.01) Under the Bill, Napocor would be split top 10 oil and gas producers, a former

into several companies and sold-off. Itsg hsjgiary of Guif Oil and the independent

. power generation facilities will be canadian producer, for $4.3bn in cash and
Acquisition of Dabhol Power Co. auctioned-off alongwith the operation of stock.

AES C;orp., a Iargg Amerlcan POWET jts transmission lines under a concession  The transaction was expected to
company, is interested in taking over enelgy,greement.  (wsJ, 28.05.01 & FT, 30.05.01) generate annual pre-tax savings of about
giant Enron Corp’s troubled Indian unit, US$150mn through more efficient
the Dabhol Power Co., but with a new dealprobe into Wholesale Price Soar | administration, production and exploration
for selling power to its customers. The New Zealand Electricity market’s activities and will make the company,

Enron has a 65 percent stake in Dabro'independent surveillance committee Conoco, the 11th largest oil company, up
which is embroiled in bitter dispute with |3unched an investigation into the rocketi from 20t_h, in North America. _
its sole customer, the state-run power,holesale prices, following complaints that Archile Dunham, Conoco Chairman and
utility in India’s industrialised western state |ow hydro storage levels are being C1'e! EXecutive, said the acquisition would
of Maharashtra. compounded by transmission constraints < ooc his group's proven natural gas

The dispute between Enron, that A > eserves and production by more than 50
p and the bidding behaviour of SOMe percent in North America, while

pumped in India’s largest foreign investmentgenerators. In the first five months of t €establishing Southeast Asia as a strong

valued at $2.9bn for.the 2,184 .megawattyear, spot prices more than doubled to @fgurth core business area. (wsJ, 30.05.01)
power project, and its local client was '

sparked late last year after the cash-

strapped utility, the Maharashtra State THE BroaDBAND BATTLE

Electricity Board, defaulted on its he broadband Internet access battle

payments to Dabhol and expressed concern .
at the high rates charged by Dabhol between the regional phone compan
9 9 y ) and the cable industry is moving to t

(WSJ, 18.06.01) highest US court. This revolves around t
price caps that went into effect after t
Investors Sh)’ Away Congress passed the obscure P
Chunghwa Telecom Co.’s secondaryattachment Act of 1978, which wa
public offering received a cool reception, designed to help the cable industry, thézk
with investors buying just 36 percent of i its infancy, expand. The Congreg>
the shares available. Taiwan’s Ministry of passed legislation allowing the Fede
Transportation and Communications communications Commission (FCC)
offered 482.4 million shares of the companyset the annual rates, which average betw
or a 5-percent-stake, but only sold 173.5g5 and $7 per pole.
million shares. A number of utilities sued, charging?=
Analysts expect that secondalythat the FCC exceeded its statutory
offering’s poor performance would result authority. If the High court rules for the utilities, large cable operators will be forced to pay
in further delaying the governmentis mych higher prices for attaching their wires to utility-owned poles and these higher prices
privatisation plan for Chunghwa. Although vl be passed on to consumers. However, if the verdict is otherwise, the agency will
market confidence in the telecom industrycontinue to set pole-attachment rates across the cable industry regardless of whether the
remains fragile, some analysts said mobilezompanies offer regular cable-TV programming or Internet access and would also let cable

phqne operators mig.ht not want to w. itconcerns maintain competitive advantages over the regional phone companies.
until next year to raise capital, mainly (WSJ, 06.07.01)
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ABOUT A COMPETITION LAW

Zambian Competition Law:

~: @ ... A Step in Right Direction

Introduction...

The establishment of the Zambia Competition Com

mission in May 1997 through the enactment of the

1994 Competition and Fair Trading Act which came into force in February 15, 1995 was largely as a
consequence of the conditionality set by the International Monetary Fund and the World Bank. Until the
advent of full fledged Structural Adjustment Programme (SAP), about 80 percent of the Zambian industries,
transport and energy companies where under state control and management.’ The economic po|icy was
that of a mixed economy with social welfare as the main objective. It is quite obvious that nobody could

feel the need of a competition law in such a scenari
However, privatisation of state enterprises and li

o.
beralisation in the wake of the structural adjustment

programme, drastically changed the scenario. This established the conditions which necessitated the creation
of a competition policy. This subsequently led to the enactment of the Competition and Fair Trading Act in

1994.

Objectives & Scope

The Competition and Fair Trading Act (the Act) was adopte

Zambia with the following objectives:

- Encouraging competition in the economy by prohibiting a
competition trade practices.
Regulating monopolies and concentration of economic po
S0 as to protect consumer welfare.
Strengthening the efficiency of production and distribution
goods and services.
Securing the best possible conditions for the freedom of t
and expansion of entrepreneurship base.

The Act applies to all economic agents in relation to the su
and demand of all goods and services. However, there are an
of exceptions:

- Treaty or agreement to which the state is a party.
Activities of employees or associations for their ov
protection.
Arrangements for collective bargaining on behalf of employ
and employees for the purpose of fixing terms and condit
of employment.

Agreements relating to the use of Intellectual Property Rig
Such business or activity as the Minister of Commerce, T
and Industry may, by statutory instrument, specify.

Institutional Arrangement
The Zambia Competition Commission (ZCC) that came into be
in May 1997 is the agency responsible for enforcing the compet
law in the country. The ZCC consists of 13 members (know
Commissioners). The Ministries of Finance and Econo
Development, and Commerce, Trade and Industry are repres
by one Commissioner each. There is also one representative
a statutory Government Department, the Zambia Burea
Standards. The rest of the commissioners (10) represent

Governmental Organisations (NGOSs) as follows: Zambia Chan

of Commerce and Industry (2), Law Association of Zambia
Zambia Federation of Employers (1), Zambia Congress of T

Unions (1), Consumer Interest Representatives (2), Engine¢
Institute of Zambia (1), Accounting Profession Representative

and Economics Association of Zambia (1).

The Board consists of all the 13 Commissioners and two ex-officio
4 imembers, the Executive Director and the Secretary. The
Commissioners appoint their own chairperson and vice-chairperson
htiamong the 10 members representing NGOs. The decision of the
Commission is taken by majority vote of the board.
wer
The chief executive of the ZCC is the Executive Director who is
ofesponsible for the day-to-day administration of the Commission.
The Executive Director is assisted by a total of 25 members of staff
ra@bwhom 5 constitute the management. They are the Commission
Secretary and four Directors (Economics, Consumer Welfare,
Finance and Administration, and Legal). There is a provision for 15
ppRfofessional staff and five support staff.
umber
The ZCC is empowered through the Act to monitor, control and
prohibit acts or behaviour likely to adversely affect competition
vraind fair trading in the country.

erEhe Commission takes decision in a case using any of the
om¢ocedures below:

- Carry out, on its own initiative or through request of any
person, investigations in relation to the conduct of business,
including dominant position on the extent of anti-competitive
trade practices, if any.

Carry out investigations, on its own initiative or through request

of any person who may be adversely affected by a merger, and

Take any necessary action to prevent or redress the creation of

a merger or abuse of dominant position.

n as Make, with approval of the Minister of Commerce, Trade and

mic Industry, regulations expedient for efficient and effective

entedcarrying out of its functions, through a statutory instrument.

from

u dhe ZCC is also empowered to:

Non Provide business houses and consumers information regarding

nber their rights under the Act.

1), Undertake studies and provide public reports on the operation

rade of the Act.

ering Co-operate with and assist anybody who develops or promotes

> (1) the observance of the standards of conduct in order to ensure
compliance with the provisions of the Act.

hts.
ade

2ing
ition
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ABOUT A COMPETITION LAW

Major Provisions

Any category of agreements, decisions and concerted prag
whose objective is to prevent, restrict or distort competition in
country or any substantial part of it are declared anti-competi
trade practices and are prohibited by the Act. The main elem
of the competition law relate to:

Restrictive Trade Practices
Abuse of dominant position.
Mergers & Acquisitions.
Dealing with Restrictive Trade Practices

Restrictive trade practices can be of two types: horizontal restr
and vertical restraints to competition. Horizontal arrangements
agreements between firms competing with identical/sim
commodities in a common market. Such arrangements mar
themselves in price fixing, collusive tendering, market or custo
allocation, sales/production, refusal to supply and collective der
of access to an arrangemént.

Vertical arrangements refers to a situation where a firm buy,
sells another firm’s product. Such firms are said to have a ver
relationship. This arrangement portrays themselves
discriminatory pricing, exclusive dealing, bundling and tyi
arrangements and resale price maintenance. However, some o

practices are common commercial undertakings. The ZCC can allow
them provided the parties concerned submit the necessar

application and in the Commission’s view, their use won't rest
competition.

The Act also restrains entities from undertaking acts or beha
that limit access to the market or otherwise inhibit competiti
and which are likely to adversely affect trade or the econom
general.

Dealing with Dominant Market Position

Moreover, a merger effected abroad by transnational coporations
tigedeld to be a merger completed in Zambia and the stipulations of
th@e Act will apply without any discrimination. The essence of
ti‘f’égulating mergers/take-overs or indeed of prohibition of anti-
e'&BQ1'r1petition practices is to ensure efficiency and fairness in the

business environment. The Act sets a threshold of 50 percent for

unilateral and concentrated market share. The following aspects
are taken into consideration in arriving at a decision:
What is being acquired?
The relevant markets that may be affected by the acquisition.
Any barriers to entry that may be created.
hints Motives and objectives of the concerned parties and
are The expected effect of the proposed acquisition on competition
lar ineach relevant market.
ifest
mékpproach to Cross-Border Abuses
nighh entity that enters into agreement as a consequence of provisions
in respect to the use, licence or assignment of rights under, or
existing by virtue of, any copyright, patent or trade is protected
S BY the Act.
tical

'Bn a wider regional basis, the Common Market for Eastern and
'9Southern Africa (COMESA), and the Southern Africa
t és\(/eelopment Community (SADC), to both of which Zambia is a
ounder member, recognise the need for protection and promotion
& fair competition in its area. However, COMESA and SADC are
yet to develop any regional competition policy or framework.

iolhe Challenges
r;ompetition and the competition law are still in their infancy in
iwambia. The Commission suffers from an acute short-fall of financial
and human resources which have severely limited the scale of its
operations and advocacy efforts. The level of understanding and
awareness on competition law, procedure and remedial action among

Restraining the abuse of dominant market position is one of tfge consumers and business concerns is quite low. Although ZCC’s
most important elements of the Act. A firm is said to have gerformance seems to be quite impressive despite the constraints,

dominant position if it substantially controls business throughojging its capacity as envisaged in the Act remains an important
the country or a substantial part of it. The position is abus défwallenge.

such afirm is engaged in limiting access to markets by other entities
or unduly restrain competition or involved in any other act t
could adversely affect trade or the economy in general.

a\tn the present era of globalisation cross-border issues are becoming
increasingly important in all countries. Zambia is no exception.
Dealing with Mergers and Acquisitions Moreovgr, the current t_rend s.hows t.hat the .trans-natlon.al
The law prohibits any merger or take-over without prior autho itﬁorporatlons are restructuring and integrating at regional level which
from the ZCC. Such action relates to: Is aimed at controlling the region rather than any particular country.
A merger between two or more independent enterprises engaddlS Mmay lead to monopolisation of the regional market and

in the manufacture or distribution of substantially similar goodfreclosing other potential investment inflows into the region.
or providing substantially similar services. Zambia alone cannot tackle the challenge. Without a strong and

A take over of one or more such enterprises by another opordinated regional competition policy, it will be difficult to
person who controls another such enterprise. maintain competition in the entire region including Zam#ia.

Further Information on the Zambia Competition Commission

For further information on the work and operations of the Zambia Competition Commission, you can contact the ExecutivieyDirector
email onzcomp@zamtel.zm or by fax +260-1-222789.

LUNCTAD (1999) -Competition Policy, Trade and Development in the Common Market for Eastern and SouthernWff€BAD

Series on Issues in Competition Law and Policy, Geneva.

2 Lipimile G. K. (1998)-Addressing Anti-Competitive Practices of Enterprises in a Developing Country Setting: The Case of Zambia
Symposium on Competition Policy and the Multilateral Trade System, WTO, Geneva.
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Rating the

Regulators

n the third installment of our featured paper, the Global Competition Review survey, “Rating the Regulators,”
we take a look at six more countries’ competition institutions. The survey appraises the abilities and assesses the
efficiency of some of the most important national and supra-national agencies shaping the business environ-
ment of the 21+ century, the first global in-depth survey of its kind.
The research was based on a 14-point questionnaire that was sent to thousands of competition lawyers
working in all the world’s principle jurisdictions, supplemented by interviews with practitioners. The survey was

conducted during 1999 and the results collected in 20

00.

The proliferation of competition policy regimes across the globe has not meant uniformity of rules or institu-
tional approaches. If anything, it has ensured that there will be vigorous debate over the best model to follow.

Canadian Competition Bureau

Merger handling *%q /2
Non-merger handling **1 /2
Technical expertise ok
Procedure ok
Independence Hk
Leadership *x1 /D

There is great dissatisfaction with speed of non-merger handling
in Brussels and there are also biting criticisms of DG Competition’s
independence and transparency. These perceived failings contrast
with satisfactory results in other key areas. Speed of merger handling
is warmly applauded, and leadership of the Directorate is given
high marks.

There are highly satisfactory scores for the Directorate’s
technical expertise, in particular for the staff's use of economic
analysis. The civil servants in the Merger Task Force are widely
regarded as having the tactical know-how to resist political pressures
and the economic expertise to promote flexibility in decision-
making. The Directorate also has an excellent reputation for meeting
its statutorily defined deadlines in merger review. However, almost

Scores for merger and non-merger case handling are both lal,practitioners in Brussels say that the Commission’s centralised

as are scores for transparency and leadership. There is, ho
some better news when it comes to technical expertise
procedure. The Bureau’s informal guidance is seen as usefu
there is confidence in its ability to keep information secure.

There are also satisfactory scores for the authority’s line
guestioning, expertise in handling legal and economic anal
accessibility to third party complainants, and independe
However, the government’s intervention in recent bank and ai
cases has somewhat tarnished the authority’s reputatio
independence.

Background: Canadian competition law was first enacted
1889, one year before the US authorities. The Commission
Competition, Canada’s chief antitrust enforcement offic
investigates breaches of the Competition Act and initig
proceedings on reviewable practices. Most enquiries begin 3
Commissioner’s instance, but the sworn application of six Cana
residents or an order from the federal Minister of Industry obli
the Commissioner to commence an enquiry.

Ultimate discretion in initiating criminal proceedings re
with the Attorney General. Only the Commissioner has stan
to refer cases to the Competition Tribunal, a court of final re
consisting of judicial and lay members, for final adjudication. Priy
parties currently have no right to initiate proceedings regardi
reviewable practice that the Commissioner declines to challe
The Bureau has a staff of 382 and an annual budget of rou
US$17 million.

European Union Competition Directorate General

*kkk

Merger handling

*

Non-merger handling

=2

**k%k

Technical expertise

Procedure

**

Independence

Leadership **x1/2

ewsgrger notification system is on the verge of collapse.

and The Commission has set out its commitment to reform in a

, andch-debated White Paper. For some the document is a blueprint
for inconsistency, but most people credit the Commission with

s attively seeking an efficient means of dealing with backlogs.

ysis,

ncHalian Antitrust Authority

line

K Merger handling k] [D
in  Non-merger handling il
err - -

al  Technical expertise ***1/2
Ites  procedure i V)
it the

di Independence X
9¢s Leadership Fokokk

5ts

ding The ltalian Authority’s expertise in economic analysis is
sortgarded as its greatest strength. The leadership of Giuseppe
at®esauro also receives strong endorsement. Like many other
ngaathorities, it is let down by slowness in handling non-merger
ngases. A poor transparency rating and a below par rating for political
glmglependence conspire to rob the Authority of four stars.

Ample resources, a proactive approach to investigations
(particularly in the telecoms sector) and an emphasis on economic
analysis have put the Authority on the map.

Background: The Italian Antitrust Authority, the Autorita
Garante della Concorrenza del Mercato, was established under
The Competition and Fair Trading Act of 1990. The Authority,
based in Rome, has a Chairman and four members who serve seven-
year non-renewable terms. They are appointed by the Speakers of
the Senate and the Chamber of Deputies. Day-to-day operations
of the Authority are overseen by a Secretary General who is
appointed by the Minister of Industry on the recommendation of
the Chairman.

There are about 180 full-time and part-time staff at the

Authority. Decisions of the Authority are taken by majority vote.
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Parties may appeal to the Lazio Regional Administrative Tribu
and further appeals may be filed with the Supreme Administra
Court. The Authority collaborates on a national level w

nhlave more technical expertise in law than in economics. The
ti@ommission has not done enough to raise its public profile, to rid
th

regulatory bodies supervising the banking, insurance, broadcasti Merger handling —
telecom and energy markets.
Non-merger handling ***1/2
Portuguese Directorate General for Trade and , : -
Competition & Portuguese Competition Council Technical expertise 1/2
Procedure **x1/2
DG PCC
- Independence ***1/2
Merger handling *>*1/2  **
- Leadership **1/2
Non-merger handling * *
Technical expertise o o |tsel_f of a reputation for being rather aloof _and out of touch Wlth_
business practices, and to adopt a proactive rather than reactive
Procedure faid **1 [D attitude to investigations. Public awareness campaigns are just
starting to modify this image.
Independence * ** o
Background: The New Zealand Commerce Commission began
Leadership /2| *1/2 operations in May 1986. The Commission is a Crown Agency, an

Scores for the Portuguese Directorate General
unsatisfactory with just one exception: its ability to ke
information secure. It registers its lowest score for non-me
handling, but respondents’ assessments of the author
independence are almost equally severe. In addition, the
dissatisfaction with the staff’s legal and economic expertise as
as its readiness to offer useful, informal guidance.

Transparency and consistency are also poor, accordin
respondents. Scores for merger handling and effective questia
come closer to being satisfactory, but this cannot save the Direct
from turning in such a poor result.

The Council registers modestly satisfactory scores for ifs

expertise in handling legal and economic issues as well as f
ability to keep information secure and for consistency in decis
making. There are, however, disappointing scores in all other g
of the Council’s activities. It registers its lowest score for n

merger handling, but leadership, independence and transpar

are all well below satisfactory.

The issue of independence of the Competition Counci
acknowledged as crucial. Although there is no timetable for refa
the government is considering a single authority, vested v
powers of investigation and adjudication, free of interference fr
the Minister of Economy.

Background: The Directorate General for Trade and

Competition and the Portuguese Competition Council are pal
the Ministry of Economy. They began operations in 19
Ministers are responsible for merger control cases and the ov
coordination of competition policy.

The Directorate carries out investigations and hearings,
can impose certain fines. Once an inquiry is completed,

Directorate submits a final report to the Council, which provide

decisions and opinions. The Council consists of a Chairman
up to six members appointed by the Prime Minister.

New Zealand Commerce Commission

The Commerce Commission earns its highest score fo
ability to keep information secure but it also receives an excel
result for speed of merger handling and a good mark for spee
non-merger handling. In addition, respondents see the Commi
as adequately independent, transparent and consistent
decision-making. There are, however, low scores for expertis
economic and legal analysis, and a poor set of results for ea
access to those seeking informal guidance or making third-p
complaints.

The Commerce Commission’s voluntary notification syst
is regarded as fast and efficient in simple merger cases. The

a}ndependent body not subject to Ministerial direction. The
ommission is, however, required to report annually to the
inisters of Commerce and Consumer Affairs, and to “have regard
Q" any economic policies of the Government communicated to it
reifdwriting. The Commission has a staff of 71 and an annual budget
wafiaround US$4 million.

D
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g fyviss Competition Commission

no

ol Merger handling *xkx] [2
i Non-merger handling ok

orl  Technical expertise Fkk
cr)(:és Procedure *x1 /2

Ol Independence **%1 /2
N Leadership ***1/2

I IS
'm,  The Swiss Commission registers very high scores for the
'gbeed with which it handles mergers and for the usefulness of its
Offormal guidance. Its decision-making is regarded as fairly
consistent. There is also confidence in the staff’s legal expertise
and in the security of the information given to the authority. There
& € however, only marginal satisfaction with the authority’s handling
32of flon-merger cases.
eral The score for lines of questioning borders on unsatisfactory,
285 does its score for expertise in handling economic analysis. A
t%arely satisfactory result for transparency helps to rob the
ommission of a more spectacular rating.
and There is a feeling that the combination of a hands-off approach,
speedy case-handling and a high degree of formality is the right
formula for merger control in Switzerland. Political interference is
also a problem, although it is not seen as an everyday concern. In
ilde case of Swisscom, the former phone monopoly, the government
|etntially overruled the Commission’s attempt to inject competition
~diigio the domestic cable market.
ssion Background: The Competition Commission, which replaced
nat€artel Commission set up in 1964, and its Secretariat are the
epmime enforcers of the 1995 Swiss Cartels Act. The federal
sgoffernment appoints the Commission’s 14 members on a
argnewable, four-year basis. The Secretariat, with a staff of 45,
pursues investigations, renders decisions on administrative
emand procedural matters, and prepares the decisions of the
s@fmmission.
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Let's Be Proactive On Multilateral Competition Policy

A multilateral competition policy appears to be one agenda item at theWTO
where the developing countries might end up losers if they do not take part
actively right from its formulation stage. It is immaterial whether they sign any

final accord that emerges from the negotiations.

Setting the Premises A brief history of the multilateral approach

During the whole 50-odd year history of the multilateral trading ~ Strictly speaking, a multilateral approach to competition policy
system, its contours have been determined and negotiations drif®f0t & ‘new’ issue. A whole chapter was devoted to restrictive
by the North, with the South in a totally reactive mode. With time2usiness practices (RBPs) in the Havana Charter, which

promises and arm-twisting ‘persuasion,’ the South has ende Ll]'llglsuccessfully tried to set up an International Trade Organisation
more often than not, ‘agreeing’ to the nc')rthern agenda just after World War 1. The General Agreement on Tariffs and

The scenario remains the same in the run up to 2001's Trade (GATT), which emerged instead was based on the Havana

Ministerial. However, now, the facile assent of the past % arter, yet competition issues took a back-seat.
' ! ! P The issues pertaining to RBPs and measures to deal with the

undergong a complete. U-turn. T“”"”Q tq the qther extreme, aggme were raised in the Uruguay Round negotiations. Though no
charged with the experience of a pyrrhic victory in Seattle, a 9roypy,sensys was reached during the round, the continuous efforts
of like-minded group of developing countries (LMG) is now saying,,iminated in the incorporation of competition provisions in
‘No’ to any new items on the agenda. However, neither the pagtferent agreements of the WTO acquis, including the General
assenting nor the current dissenting spree was founded on a¥teement on Trade in Services (GATS) and the Agreement on
strong logic. Trade-Related Aspects of Intellectual Property Rights (TRIPS).
History and philosophy teach us that extremes are not good Besides this, the Agreement on Trade-Related Investment
for any situation. Ideally, we should adopt the middle path, weighingeasures (TRIMs) mandates the Council for Trade in Goods to
the pros and cons before taking any decision. consider whether the Agreement (i.e. TRIMs) should be
Be that as it may, the fallout of the LMG’s ‘Just Say No’complemented with provisions on investment policy and
attitude is that they are skeptical of even those agenda items whighnpetition policy.
have the potential to favour their interests, if properly negotiated Pursuant to this the Working Group on Interaction between
and drafted. This is of course subject to its implementation, whicifade and Competition Policy was established at the first WTO
is another ball game. But, if they don't take part in the formulatiohinisterial Conference held at Singapore in December 1996 to

of the agenda and subsequent negotiations, they could be 0§gédy the interaction between trade and competition, including
off anti-competitive practices.

A multilateral competition policy (MCP) appears to be on At the first meeting of the Working Group, held in April 1997,
. . - ePrPf. Frederic Jenny, the Chairman, emphasised that all discussions
such agenda item where the poor countries might end up los rSHould be permeated by development considerations and that

they do not take part actlvgly from the beginning. Itis Imrnate”aparticuIar attention should be paid to the situation of least-developed
whether they sign any final accord that emerges from |t

o untries.
negotiations. o . . Though nothing concrete has emerged in the Working Group,
According to trade pundits, if the main protagonists:

Wvhich doesn't have a mandate to negotiate, the discussions have
succeeds, MCP could feature on the agenda for the World Tragightributed significantly in clarifying some of the issues involved.
Organisation (WTO) Ministerial to be held in November 2001 athroughout this time, the EU and Japan, among others, have been
Doha. Hence, the LMG should be prepared for the same. very active, however, some lesser-developed countries, like the

Given these premises, this piece examines the feasibility| ofilippines, have also been vocal.
multilateral competition policy under the WTO umbrella and
identifies the elements of the same that developing countries sholtements of MCP: Southern perspective

be pushing for. With globalisation the rate of cross-border competition concerns
is increasing exponentially. One thing is becoming certain that to
Why MCP? deal with these issues, a strong domestic competition regime, though

The multilateral trading system under the auspices of the WT@$cessary, is not sufficient. This is true for both developed and
is perceptively loaded in favour of big business, who, with theff€Veloping countries.

powerful lobbies, are able to influence their governments to make COOPeration” is emerging as an effective tool to deal with
things happen in their favour. Unfortunately, consumers, being 8ﬁo§s-border competition concems. Tr."S can bel ml ore form althrough
the receiving side, have virtually no such muscle to influe & bllater_al agreem_ent or can be_ achieved _cba5|s. For_ .
international trade policy makin eveloping countries, cooperation would be a highly beneficial
policy 9. element of any future MCP, as they lack the resources and

Like a domestic competition regime, a multilateral competit Oréxperience to deal with huge, complex and often very well hidden

regime could be visualised to discipline big business and rectify t'&?\ti-competitive practices of multinational firms.

persisting business-consumer imbalance in the WTO. Further pgesides cooperation, the other elements of a MCP are discussed
research and debate will help to design the exact contours. | pgjow.

=)
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International Cartels

Globalisation and liberalisation have increased opportuni
for firms to participate in price-fixing and territory-dividing cartel
undermining the benefits of healthy competition, which can
consumers, small businesses and economies. Cartels ca
maintain their position with high barriers to entry for oth
producers, which is particularly effective in thwarting competiti

from developing country producers who are either new or strug link

in the international trading arena.

Though the harm caused to developing countries by these

cartels is difficult to quantify, a study estimates that in 19
developing countries imported goods worth US$81.1bn from fir
which had seen a price-fixing conspiracy during the 1990s.

carry out thorough investigation and analysis. Secondly, the
iggoducer bias at the WTO could turn competition policy into a
producer-protecting instrument drifting away from consumer
e’ elfare.

alsol Nirdly, it is also argued that as a trade policy body, the WTO
o suffers from the stigma of promoting politically acceptable results
r{ather than economic optima that competition authorities are often
. said to pursue. Last, but not the least, the WTO laws and the DSM
a@e focussed on government measures rather than corporate activity
eand behaviour.
- However, laws and their implementation mechanisms are

dynamic concepts and require consistent innovation to
MAatch with the dynamism of economic, social and political
activities. The above-mentioned arguments against a MCP in the

Discovering and proving the existence of international car W

is extremely difficult and the South is more or less powerles
deal with these conspiracies.

Secondly, export cartels, which are generally out side the re
of domestic competition law, and often actively promoted
governments, are also a cause of concern from consun;
perspective. As cooperation cannot be expected in these ¢
hence a need for an international regime to tackle them.

M&As with international spillovers

The increasing rate of cross-border mergers & acquisiti
(M&As) is becoming a major cause of concern for the competit
authorities world over. More often than not the South is not i
position even to assess the adverse effects on competition in
market, let alone its regulation. A MCP could consider the al
competitive impact of cross-border mergers in develop
economies and impose such conditions which can addres
competition concerns on a country-to-country basis.

Intellectual property rights

Anti-competitive practices involving the use of IPRs cou
take the form of horizontal restraints or vertical restraints.
instance, IPR licensing agreements among competitors, su
patent pooling, serve as vehicles for establishing cartels to fix p
allocate market/limit output etc. Further, licensing agreeme
limiting the manufacture or distribution of products in a particu
country could be a global competition concern.

In the absence of clear-cut international rules on parallel imp:
different countries are following different practices. Given th
production structures, parallel imports often help countries
control abuses by the IPR holders, and will definitely ben
consumers. A MCP could strengthen countries that permit par
imports against attacks by the exploiting brand owners.

Addressing anti-dumping

Due to lack of coherence between trade policy and compet
policy, strong sectoral lobbies are able to push governments
imposing anti-dumping duties and other safeguard measures wi
considering the interests of other stakeholders, especi
consumers.

There is a need to discipline the present proliferation of a
dumping and safeguard measures through domestic and multilz
competition rules.

Whither MCP in WTO?

There are some persuasive arguments against the inclusio
MCP within the WTO. It is argued that the WTO-DSM (dispy
settlement mechanism) does not have the capacity or capabi

R0 acquis tend to treat multilateral trade laws as a static concept.
5 here is always scope for further innovation, should the need
arise. For instance, in the present case, a carve-out in the existing
a5 M could be developed that would efficiently tackle cross-border
b)éompetition issues, without a) the fear that the domestic judicial
epfocess can be challenged, and b) the complexity of the single
asgflertaking. However, to develop such a carve-out in the DSM,
members have to take part actively in the agenda formulation.

The development dimension

ons The MCP would have to be designed carefully to make sure
iomat it really serves the interests of developing countries. For a
N &art, the agreement should not create further burden on member
thedites by requiring each country to have a competition law. Further,
ntihe MCP should not require harmonisation of national competition
Nws and should respect developmental goals of national laws.
5 the Operative special and differential treatment should be reflected
in specific provisions, including as regard to:
- progressivity,
- sequencing,
Id flexibility, and
For support for capacity building.
ch as
ideonclusions
Nss economic activity is cyclical in nature, so are policy responses.
laPolicy-makers fall back on past approaches when the present
strategy seems to be failing. Thus it is very likely that in future
Drigeveloping countries may again start their ‘assenting spree’, if the
eifjlobal economic cycle demands so.
t0  The direction of current trade politics suggests that if
eftonsensus among the Members cannot be reached on a MCP, the
allel, Japan and some other countries would take this opportunity
to sign a plurilateral competition agreement. The other main trader,
the US, though opposed to a MCP, has agreed not to block the
process proposed by the EU.
tion Experience with TRIPs and other agreements demonstrate
int@t once an agreement is reached, it is extremely difficult to go
theeitk and modify it. Most of the implementation problems could
alave been avoided if only, developing countries had engaged in
negotiations.
nti-  Hence, if South enters another ‘assenting’ phase and has to
atefigh onto the plurilateral competition policy sometime in future,
without having taken part in the discussions, they would clearly
end up being a loser.
In this background, the best strategy would be for the developing
n obantries to reach a common agenda of their own, if possible with a
tedraft agreement on MCP to bring to the negotiating table. Careful
Ityoteparation is the key to achieving a beneficial outceme.
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The UK government sees competition policy as the key
to growth, say Kevin Brown and Jean Eaglesham

little under 18 months ago, Britain and points out that it is not retrospective,of the Organisation for Economic Co-
Aimplemented the biggest shake upwhich means that only anti-competitive operation and Development estimates that
in competition law since the actions since it was implemented in Marchcartels raise prices by about $1bn ayear in
second world war, introducing a regimelast year can be investigated. For Mrthe US. And a study of Japanese
lauded by ministers as one of the toughesBrown, though, time is of the essence.companies last year by Michael Porter, the
in the world. Officials say the chancellor is determinedHarvard University competitiveness
So why did Patricia Hewitt, the trade to achieve significant improvements in expert, found that only those sectors that
and industry minister, yesterday, unveil aBritish Productivity quickly, and that faced strong domestic competition had
white paper proposing another upheavalrequires a cultural change among businestemained internationally competitive during
this time described as “a blueprint to buildpeople that cannot be achieved under thdapan’s economic slowdown.
a world-class competition regime”? The existing law. There is less evidence that criminal
answer lies in the growing focus among  “The 1998 act was genuinely radical|” charges are essential to achieve
senior Treasury officials on the use ofsays Chris Bright, a London-based partner cultural change. The white paper
micro-economic reform to boost Britain’s in Shearman & Sterling, the US law firm. claims that the risk of fines of up to 30 per
economy. “They made this huge change to the UKcent of turnover under the 1998 act is
When Labour returned to office in 1997, system, which the conservatives did notinsufficient to be a meaningful deterrent.
Gordon Brown, the chancellor (finance do for 20 years, even though they wereHowever, this is the opposite of what
minister), was preoccupied with macro- suppsed to be in favour of competition, ministers were claiming only last year.
economic reforms - monetary policy and then nothing much happened. It has justome competition experts think they may
independence for the Bank of England anchot produced the visceral cultural reactionhave been right then but are wrong now.
long-term planning for the public finances. from businessmen that they wanted.” “We have not really seen whether the
Mr. Brown has now completed much ¢of  This time, say competition experts, Mr. existing reforms are actually working
that programme and has been casting arouri8rown is leaving nothing to chance. Thebecause so few decisions have filtered
for ways of closing the productivity gap white paper proposes jail sentences fothrough the system,” says Peter Willis,
between the UK and its competitors - anbusiness people who fix prices or marketscompetition partner at Taylor Joynson
issue he sees as fundamental to improving legal mechanism intended to encourggé&arrett, the London law firm. “Itis a bit
Britain’s long run competitiveness. victims of cartels to seek damages; and @remature to say that it's not working and
The critical moment was a “peer role for consumer organisations in bringinglet's go out to the US model.”
review” of competition law, in which the class actions on behalf of consumers. Others agree that tougher penalties will
Department of Trade and Industry - whi¢ch longside these changes, the OFTaffect corporate behaviour. “A profit
is nominally responsible - asked 100 exp rtsA and the Competition Commission, maximising rational capitalist now has to
from around the world to rank various which makes the final judgements take into account both the possibility of
aspects of the UK regime againston mergers, are being given greateihuge damages and massive fines for the
international standards. The experts puindependence; ministers will lose their company and personal criminal penalties
the UK ahead of many developed countriesights to overturn competition commissign for himself. That is likely to lead to a big
but behind both the US and Germanyjudgements (in most cases) and there wilfeappraisal of corporate decision-making,”
Crucially, they called for tougher measuresbe more proactive inquiries into the extentsays Mr. Bright.
against cartels and a wider role for the Officeof competition in specific market sectors. ~ But even if this is true, it is not clear
of Fair Trading, the lead enforcementin a separate white paper, also inspired|byhat tougher competition policy necessarily
agency. Mr. Brown, the DTl is proposing changes achieves improvements in productivity.
For Mr. Brown, the main message wasto insolvency law designed to help “honest"“The theory is that if there is reduced scope
that the much-vaunted 1998 Competitionbankrupts start new businesses mordor restriction of competition, businesses
Act, which for the first time explicitly| quickly and to stop banks and theare going to be forced to channel their efforts
outlawed price-fixing and abuse of jagovernment itself closing down businessesn more productive and innovative ways,”
dominant market position, was simply nptto protect their position as preferredsays Alex Nourry, head of the competition
tough enough. Only two companies havecreditors. practice group at Clifford Chance, the
been found in breach of the act’s prohibiton ~ These changes will create, thelLondon lawyers “But there are a number
of price fixing and both cases are undercompetition white paper claims, “a modernof other factors, such as social policy,
appeal. Few companies have faced seripususiness framework with enterprise andwelfare policy and [the exchange rate of]
investigations, either, although the OFT hagproductivity at its heart” the euro that have a more direct impact on
made attempts to step up the pace. There is plenty of evidence that fixing productivity than competition policy.$
John Vickers, the head of the OFT, prices and markets damages the economy.
argues that the act needs time to bed dgwhhe competition and law policy committee Courtesy: Financial Times, 01.08.01
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Latest from CUTS

STATE OF THE INDIAN CONSUMER

“ ... It will be a valuable document
not only for the consumer affair: NEW DIMENSIONS OF CONSUME
department of the Government bt IN THE ERA OF GLOBALI
also for other related departments al Ek
agencies to bring consume W-11" Saptemiy 001 Goa, |
perspectives in their decision makin
process. It will also help othel
countries, particularly in the
developing world in shaping &
comprehensive consumer protectid
regime. ...” observed Mr. V.
Sreenivasa Prasad, Minister of Sta
for Consumer Affairs, Food &
Public Distribution, India.

He was releasing the report of _. ;i . = '- .
study “State of the IndianMr' V. Sreenivasa Prasad, Indian Minister of State for Con-

. - .. sumer Affairs, Food & Public Distribution, releasing ‘State of
Consumer in India” at a function i

. . r}h_e Indian Consumer’, Also seen in the picture are Mr. Pradeep
Goa on 11 September, attended by representatives of consumer organisa{iQighta, Secretary General, CUTS & Mr. Philippe Brusick

from several countries of Asia-Pacific region and experts from all overiBgy competition and Consumer Policies Branch, UNCTAD
world. The function was organised by CUTS as an addendum to a Regianal

Meeting of Asia-Pacific on New Dimensions of Consumer Protection in the Era

of Globalisation, also organised by CUTS, in collaboration with United Nations Conference on Trade and Development (UNCTAD) and
Consumers International (Cl).

The study was taken up by CUTS with financial assistance from the Ministry of Consumer Affairs, Food & Public Distribution to
assess the situation of the Indian consumers in light of the United Nations Guidelines on Consumer Protection afterrabautaihe a
decades of its adoption. The Guidelines was adopted by the UN in 1985 which were revised in 1999. The Guidelines addresses the
interests and needs of consumers worldwide and provide a framework for government to devise an appropriate consumer protection
regime.

While making the actual assessment, study has considered the eight consumer rights that have been derived from theaxGuidelines a
included in the Consumer Charter adopted by Consumers International as the reference points. The eight consumer riglats which al
constitute eight chapters in the report, are: right to basic needs, right to safety, right to choice, right to inforrhatiorcongumer
education, right to redressal, right to representation, and right to healthy environment.

The study has surveyed the existing legal provisions and policies of the Government in ensuring those rights and thémeanalysed
implementation of those provisions and policies in India. In terms of legal provisions and policies of the Governmeny,fthésstud
India’s achievement is quite good. In fact in some respects it has gone beyond as envisaged by the Guidelines. Of ceamgaeictsom
the legal provisions and policies need to be rationalised. However, when it comes to implementation, India scores quidrdia Th
has to go a long way to ensure the rights of the consumers in a reasonably well manner. The study recommends an inbegitated Nati
Consumer Policy for the country and also suggests some measures to improve the situations especially on implementation issues.
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