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Report of the Proceedings

The 4th National Reference Group meeting of India, under the 7-Up Project, was organized in New Delhi on 4th of October 2002. The purpose of this half-day seminar was to discuss upcoming issues related to domestic and international competition concerns from the perspective of developing countries, particularly India. Presentations were made on the findings of project in India. The Phase-I country report of India, prepared under the project that deals primarily with the institutional framework for enforcing competition law, was also launched. 

	Highlights of the Event

	Introductory Remarks:

· The issue of competition policy and law has become extremely important in both national and international policy agenda. 

· Nearly 90 countries have a competition law compared to just about 50 when the WTO was established in 1995. 

· The problems in dealing with cross border competition cases get compounded due to the absence of cooperation arrangements. 

· Competition policy is playing an important role in a large developing country like Brazil and advocacy is an important component. 

7-Up Project Findings:

· The objectives of the competition law in India were preventing concentration of economic power, control of monopolies, and prohibition of restrictive and unfair trade practices. 

· The members of the competition authority are typically retirees from the judiciary or government or government officials on deputation, while the investigating staff is also not well versed in competition issues, thus diluting the effective implementation of the law. 

· The general awareness on competition regime was quite high but the awareness on cross border issues was much lower. More efforts are required to raise the awareness levels. 

· India was hit hard by the international cartels like that in vitamins, heavy electrical equipment and flat-rolled steel, but no action was taken.  Even domestic cartels, such as in cement and tyres, have not been penalized due to the strict procedures in prosecution.

· There is a lack of legal clarity in the law on some issues, especially on extra-territorial jurisdiction. 

· The Commission is relatively more active when there is pressure and lobbying.

· There is an urgent need for building capacity of the CA officials and other stakeholders, in particular the consumer movement.

Multilateral Competition Policy:

· The WTO principles of non-discrimination, transparency and procedural fairness, complement the broad objective of competition policy. 

· Tangible progress on technical assistance is critical to secure launch of negotiations. Member countries should be encouraged to enact and enforce competition laws that reflect common shared values that the WTO engenders.

· Competition law should be to promote competition irrespective of whether the companies are selling in domestic or international market. 

· Developing countries should be allowed to choose their own pace towards a full-fledged competition regime. 
· GATS-type approach may be taken in multilateral competition policy also.


I. Opening Remarks, Pradeep S Mehta, CUTS & Suman Bery, NCAER 

1.1 Welcoming the participants in the meeting Mr. Mehta gave a brief introduction on the competition scenario in both domestic and international levels. He informed that at present, nearly 90 countries have a competition law compared to just about 50 when the WTO was established in 1995. There has been a remarkable increase in the number in just about a 5-year time period. Because, most countries have realized that having a competition regime in place is a concomitant to liberalization.

1.2 Referring to the experience gained during the implementation of the 7-Up project he mentioned that most of the 7-Up countries have a fairly well drafted competition law but the problem lies with its implementation, which is obstructed by several factors like lack of political will, resource constraints, absence of skilled staff, etc. All these countries have different problems. For instance, in Zambia, the competition regime is very competent but the competition authority is highly personality driven. In Pakistan, there is too much political interference whereas in India, there is a lack of interest to deal with competition cases and also due to lack of awareness in many cases.

1.3 Talking about the lack on interest in the competition authority Mr. Mehta mentioned that almost nothing has been done on international cartels in India. In fact, in case of the most popular vitamin cartel case, the authority did not do anything despite the fact that all preliminary information required for carrying out further investigation was given by CUTS to the Director General (Investigation and Registration) of the MRTPC.

1.4 Referring to the three case studies – the merger of Coca Cola and Cadbury Schweppes; the cement sector and the American Soda Ash export cartel, conducted during the second phase of the project in India, he mentioned, while, there was not much effect of the Coca Cola and Cadbury merger as share of Cadbury was almost negligible, the cartelisation in the cement industry has been affecting India for the past many years. But no action has been taken in this respect. Investigations are still pending and one case is lying with the Supreme Court. The case of soda ash gathered quite some momentum and has had many interesting findings. While the MRTPC held that since part of the activity was held on the Indian soil, it had legal jurisdiction, which the Supreme Court did not agree with.

1.5 The problems in dealing with cross border competition cases, according to him, get compounded due to the absence of any kind of cooperation arrangement between the MRTPC and other competition authorities (CA), which could actually be very beneficial. He also observed that the project has brought the urgent need for building capacity of the officials of the CA and also the other stakeholders of the country, such as consumer organization, trade unions etc.

1.6 Suman Bery, Director General of NCAER also spoke on the occasion. He thanked CUTS and DFID for taking the initiative to take up such a project. He informed that the project was already running when he joined NCAER. There was a mixed feeling about the usefulness of competition policy in India. He did not have much experience of competition policy but still was convinced that it can be an important tool in promoting development. This is because before coming here he was in Brazil where it is widely recognized that competition policy and law are playing an important role in promoting development and welfare in the country. He also informed that advocacy has played significant role in making competition policy so effective there.

1.7 He pointed out that the issue of competition policy has become extremely important in both national and international policy agenda. Hence the timing of the project as well organising such events was quite significant. He then introduced the speakers in the meeting. 

II. Enforcement of Competition Policy and Law in India: Pradeep Srivastava, NCAER

2.1 The presentation made by him was based on learnings and experiences gained during the implementation of the first phase of the project. He started with a brief account of the evolution of the competition regime in India.

2.2 The existing competition law of India, Monopolies and Restrictive Trade Practices Act was influenced by several foreign laws like Sherman Act, Clayton Act, etc. The objectives were preventing concentration of economic power, control of monopolies, prohibition of monopolistic trade practices and prohibition of restrictive and unfair trade practices. The Act has been amended several times, in 1980, 1982, 1984, 1985, 1986, 1988 and 1991. Of these the ones done in 1984 and 1991 are more important. The 1984 amendment introduced provisions for dealing with unfair trade practices and created a new authority DG (I & R). The 1991 amendment brought public sector within the purview of the Act, but removed the provisions related to M&As and concentration of economic power.

2.3 The MRTP Commission has the same powers as a civil court under the Civil Procedure Court. But the CA is typically staffed by retirees from the judiciary or government or government officials on deputation. Out of the present 4 members, two are with a background of general administration. There is no regular training programme of staff at any level.  

2.4 Out of the total annual budget of 15-20 million rupees, two third goes on wages, salaries, etc and the remaining goes to cover the establishment costs. Referring to the infrastructural facilities, he informed that out of the total office space of 16000 square feet, only 450 square feet is provided for library. There is no database on industries, no facilities for scanning and no keeping up with international publications. The Commission subscribes 17 newspapers and 21 periodicals out of which, only one is a locally produced technical journal and others are general purpose popular magazines.

2.5 It has 17 telephone lines and there are 10 computers with attached printers and there has been just one training programme on computer course. There has been no other training of any kind. 

2.6 At present, about 5000 cases are pending. Out of these, around 3000 are compensation cases and the remaining are evenly split between RTPs and UTPs.

2.7 In practice, MRTP provisions have not effectively enforced, especially in cartel cases. The few investigations that were launched, were either stayed by the high courts or the Supreme Court or dropped. To conclude, in India there is a competition law but without proper implementation.

III.  Cross-border Competition Concerns in India, Nitya Nanda, CUTS

3.1 His presentation was based on the second phase of the implementation of the project in India, which involved study of cases/sector with focus on cross-border competition issues and a survey on awareness on competition issues and advocacy. He gave a general introduction to cross border competition concerns and briefly talked about international cartel, export cartel, M&As, cross border predatory pricing, transfer pricing, cross border abuse of IPRs, cross border advertisements and abuse of dominance by globally dominant TNCs.

3.2 It came out that although the general awareness on competition regime was quite high, few people had any idea beyond that and the anti-competitive practices prevailing in the country. Awareness on cross border issues was much lower. People are not much aware of international mergers and only about 40% had heard about the vitamins cartel and 30% knew about the soda ash cartel. There is negligible awareness on shipping cartel, which is very often cited as one of the greatest trade barriers, especially for the developing country exporters. It needs to be mentioned here that the survey was based on a questionnaire sent to select group of stakeholders and not ordinary people and it was expected that the level of awareness would be relatively higher.

3.3 Amongst the international cartels, India was possibly hit by the vitamins cartel but whether any action was actually taken is under a question mark. A complaint was lodged with the competition authority, but it informed that no case could be made. It was not known as to what kind of investigation was carried out in the case. 

3.4 Studies had shown that India was hit hard by the heavy electrical equipment cartel and flat-rolled steel cartel but no action was taken against these. Possibly the competition authority did not even know about the existence of such cartels. 

3.5 The competition authority handled the case of export cartel – the well-known ANSAC soda ash cartel that operates from the US. It was possibly the most interesting and controversial case that was ever dealt with by the authority. The Alkali Manufacturers’ Association of India (AMAI) complained to the Indian Competition Authority (MRTPC) that ANSAC was acting as a cartel and that it was charging lower prices to eliminate Indian competitors as it has done so in a few other countries in the past. The MRTPC put an injunction on imports from ANSAC as a cartel. ANSAC challenged the MRTPC decision in the Supreme Court. The Supreme Court, in its interim order, upheld the MRTPC decision. However, in its final verdict in the case, the Supreme Court has held otherwise, saying that the MRTPC had no jurisdiction in the case.
3.6 The study of the cement sector has shown that there was sufficient ground to believe that a cartel existed. Complaints were launched twice in the regard. But nothing happened. In the case of Coca Cola- Cadbury Schweppes merger, there were no competition concerns. Some mergers like HLL and IBL might in fact have the effect of lessening competition. There are no merger review provisions in the Indian competition law. However, the recommendatory powers of the MRTPC or the de-merger provision that exists in the law have never been used.

3.7 There is an inadequate investigative capacity for handling competition cases. There is also a lack of legal clarity as was evident in the soda ash case. However, whatever powers the MRTPC has, have not been used fully. All the available options have not been explored by the Commission either. It was also evident that even though there is slackness in the Commission in implementing the law, it is relatively more active when there is pressure and lobbying. This implies that there is a need for strong consumer lobbying for implementing the competition authority effectively. 

3.8 He also suggested that the law needs to have clear provisions. Leniency programme should also be included to take appropriate actions in cartel cases, and provisions should be made for extra territorial reach for dealing with cross border cases. Cooperation agreements – regional, bilateral and multilateral can be very useful. Advocacy and support building efforts, both by the competition authority and by the consumer groups at all levels are extremely important.

IV. Multilateral Competition Policy: State of Play at the WTO, Zulfi Sadeque, Canadian High Commission, New Delhi

4.1 While speaking about the need for multilateralisation of competition policy, Sadeque cited the example as to how the antitrust authorities in the US and EU at a recent meeting in Naples, have agreed to examine big merger transactions simultaneously. This would obviate the uncertainty they created when the $43bn acquisition of Honeywell by General Electric received the blessings of the US authorities but ran foul of the EU’s competition law. 

4.2 He informed that Canada has been a supporter of multilateral trade liberalization since the Havana Charter of late 1940s. They believed that multilateralisation would contribute towards a level playing field for both large and small nations and that it is the smaller nations that stand to gain more when everyone plays by the same rules.

4.3 The Canadian government is working to make the country a world leader in international trade by enhancing the country’s absolute and relative competitiveness and competition policy plays a key role in achieving this. At the first glance, competition policy and international trade policy seem to be closely connected but it is important to stress that they have different objectives. According to him the WTO principles of non-discrimination i.e. National Treatment and Most Favoured Nation and of transparency and procedural fairness, complement the broad objective of competition policy.

4.4 Referring to the state of play at the WTO he observed that in the light of the deep divisions amongst WTO Members going into the Doha Ministerial, discussions in the first two meetings of the Working Group on Trade and Competition Policy have proven more constructive and forward-looking than might have been expected, including by developing and least developed countries.  The main message coming out of the WGTCP so far is that despite opposition to launch negotiations from some developing countries, there is broad participation from developing countries in the debate, reflecting a growing appreciation on the development dimensions of competition policy. The best way forward is to intensify the dialogue between OECD nations and developing countries.

4.5 He also observed that tangible progress on technical assistance is critical to secure launch of negotiations. Canada will work to achieve consensus on the following key objectives:

· commitment to enact a competition law and establish an enforcement authority;

· agree on WTO core principles to be reflected in domestic competition laws;

· agree on provisions for combating hard core cartels;

· establish a flexible framework for cooperation;

· ensure that the needs of developing countries are taken into account; and

· agree that dispute settlement could be applied to the explicit obligations of the agreement, though not on case enforcement

4.6 Developed countries and multilateral agencies, including the WTO, UNCTAD, the World Bank and regional development banks like the ADB should provide technical assistance to developing countries so that the latter may enact and enforce competition laws.

4.7 He viewed that parallel work should continue on developing a consensus on core principles of competition law so as to counter blatant and universally recognized anti-competitive behaviour like cartels, bid rigging, etc. Member countries should be encouraged to enact and enforce competition laws that reflect common shared values that the WTO engenders. Multi-jurisdictional cooperation on enforcement matters should be encouraged so that businesses cannot shop around for lax jurisdictions from where to target other markets.

V. Comments by T. C. A. Anant, Delhi School of Economics and Member, Commerce Ministry’s Working Group on Trade and Competition Policy

5.1 In his comments Anant emphasized that the objective of competition law should be to promote competition irrespective of whether the companies are selling in domestic or international market. The national legal provisions should be made internationally acceptable in order to check anti competitive practices. 

5.2 He also commented that political will is important to make competition policy appropriate as well as effective. He mentioned that the implementation of competition policy maybe poor because of lack of coordination among the competition authority and other regulatory authorities and also because of compartmentalisation within the competition authority with inadequate internal coordination.

5.3 Referring to the soda ash case, he observed often confusion arises between dumping and predatory pricing. Predatory pricing is typically difficult to prove. Although some acceptable definition has evolved for the concept of dumping, nothing of that sort exists for predatory pricing.  

5.4 In the context of multilateral competition policy at the WTO, he observed that services were brought in the WTO slowly and without any offence to developing countries. Similar approach may be followed for competition policy as well. Developing countries have to take a proactive approach to promote competition but they should be allowed to go at their own pace towards this. He informed that he is working towards developing a multilateral competition policy model on the lines of the GATS.

VI. General Discussions

6.1 A general discussion proceeded where the participants raised questions and made observations. In response, answers and clarifications were provided by the speakers as well as the chair. Following are the important points that evolved during the discussion.

· There are mixed feelings on the need of competition policy because of its complicated nature. 

· It is not clear whether strengthening the institutional framework for enforcement of competition regime is the answer to all the problems. 

· Competition law should be used as a tool to check consolidation in the bio-tech industry and inculcate competition in this sector.

· It is very important to do credible market assessment and carry out a detailed market study in order to analyse the impact of any cartel. But this requires skilled staff and the MRTPC does not seem to have this capacity.

· Lowering of trade barriers may not be sufficient and may be complemented by a multilateral policy to increase competition globally.

· Cartels can charge higher as well as lower prices depending on the situation.

