Summary

Chapter 1
AgricultureTradeNegotiationsafter the‘July Package
The Way Forward for South Asia

Introduction

What are the South Asian countries negotiating for and what isthe bargaining terrainin
the agriculture negotiations of the Doha Round? The common thread linking both these
guestions is the smallholding farmer dominated agriculture system, with issues of
livelihood and devel opment staring before them on the trade track. The vulnerability of
these countriesis, therefore, immense.

The negotiations have evolved as a battle between arithmetic and legal oscillationsthat
has got converted into political exigencies. Theinformation asymmetry in thisisbeing
used by multi-stakeholder processesto ride roughshod over smallholder interests. This
was rightly summed up by the Brazilian Foreign Minister Celso Amorim that ‘not a
deadlock but apadlock’ prevailed inthe agriculturetalks preparatory to the Hong Kong
Ministerial.

As things stand today (November 2005), the G-20's submission on the agriculture
negotiations appears to be the standard for further deliberations. The proposal isbeing
supplemented by the G-33 submission on Specia Products (SPs) as well as on special
and differential treatment (S&DT). A discordant note, however, comesfrom the dominant
trading partners — the European Union (EU), Japan and the US — as they protect their
farmers' interestswhile refusing to acknowledge the stakes of smallholding farmersin
developing countries.

From Dohatothe ‘July Package

The Uruguay Round brought the area of agricultureinto themultilatera trade negotiation
framework. The preamble of the Agreement on Agriculture (AoA) reiterates that
commitments under thereform programmefor tradein agriculture should be madeinan
equitable way, having regard to non-trade concerns including food security. This was
also stated in the Doha Declaration, which mandated negotiations for the continuation
of the reform process including non-trade concerns.

Themain storyline since the launch of the Doha Round in November 2001 has been one
of the missed deadlines and elusiveness to reach an understanding to carry forward the
negotiations on agreed modalities. The culmination wasthefailureto reach an agreement
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at the Cancun Ministerial, although the post-Canciin gainin the trade talks has been the
emergence of country coalitions, with the liberalisation process gaining anew meaning.

Nevertheless, when WTO Members agreed on the Doha Round’s Work Programme
(DRWP) in July 2004 — the ‘July Package — the developed countries succeeded in
safeguarding their interests by relegating capacity building and implementing issues
into abackburner. Moreover, the * July Package' shifted the focus from the three pillars
of agriculture — market access, domestic support and export competition —to the three
entities such as agriculture, non-agricultural market access (NAMA) and services as
well asbrought in tradefacilitation.

The major gainsfor the developing countriesin the * July Package' relateto deminimis
and the specia safeguard mechanism (SSM) for devel oping countries, the recognition
for transparency and monitoring of ‘ green box’ subsidies, and the aim of reducing the
high level of trade distorting subsidies. The caution sounded by many developing
countries on box shifting, and hence determination of a historical timeline becomes
important during further negotiationswhen actual numbers determine the arithmetic of
agriculture.

Themain elementsof the original G-20 proposal werethat thetariff peaks of thedeveloped
countries, whether or not products are sensitive, are subjected to deeper cuts. The
interests of least developed countries (LDCs), the recently acceded members and
preference erosion, were also addressed for the first time by the G-20. It was further
boldly pointed out that the infamous ‘ give and take' principleisnot in the best interest
of the developing countries. The EU position on this is now clear, following Trade
Commissioner Peter Mandelson's statement that results ‘in all areas’ are expected or
else “wewill not have anything”.

Pre-Hong K ong Developmentsin Agriculture Talk

The agriculture trade talks have seen some hectic activities in Geneva, with the
negotiationsmoving in pitsand falls. An amicabl e arrangement emerged in mid-2005 on
the contested technical issue of ad valorem equivalents (AVES). However, themain talk
was confined among thefiveinterested parties (FIPs) Australia, Brazil, EU, Indiaand US
emerging asthe main playersin the agriculture parleys.

Market Access

Market access isthe main pillar that has got undivided attention by all Members. The
threshold bands and the number of bands are key and must precede any discussion on
formula selection. The G-20 proposal has emerged as the basis for the discussions. A
stocktaking view indicates some interesting points:

® Therearefour threshold bandsin al submissions, but with differencesin bandwidth
and linear cut percentages.

® Thedeveloping countries’ threshold bandsare similar in the G-20 and EU proposals,
but different in the African, Caribbean and Pacific (ACP), G-10 and US proposals.
The US submission does not distinguish between the developing and developed
country threshold bands.
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® (-33hasreiterated that overall average reduction of tariffs by developing countries
cannot exceed two-thirds of the average reduction undertaken by developed countries.

® TheG-20and G-33 haverejected the US and EU proposals and have requested them
to make further movements. The unified stand of G-20 and G-33 has been in terms of
absolute essentials for market access.

* Thetreatment of sensitive productsisanimportant issuefor the EU and G-10. Similarly,
theissues of SPsand SSM areimportant to the G-20, G-33and LDCs.

Domestic Support

The discussions on domestic support have concentrated on three broad areas: (1)
reduction of aggregate measurement of support (AMS), i.e., amber box support; (2)
reduction of overall trade distorting domestic support, i.e., amber box + blue box + de
minimissupports; and (3) the criteriafor the new blue box along with disciplinesfor new
and old blue box supports. In addition, adetailed review and clarification on green box
criteriahasbeen mandated in the * July Package' . Thishasbeen carried out by G-20 and
ison thetablefor negotiation. Not much, however, has been heard on these suggestions/
submissions.

The G-20 proposesthat the overall trade distorting support for the developed countries
should be considered in three tiers. The developing countries must necessarily be in
different and fundamentally separate bands for overall cuts. As for reductions to de
minimis support, they are to be madein both product-specific and non-product-specific
categories. The levels of cuts have to adjust to the rates of cuts for the overall trade
distorting support. However, devel oping countries without AM S entitlements will be
exempted from making any overall reductionsasthey qualify from exemptionsto their de
minimiselements.

It should be stressed that the outcome of the Cotton sub-committeeis crucia and that
the domestic support criteriaremain flawed in its absence.

Export Competition

Themain issue remainsthe date and schedul e for phasing out direct export subsidies as
well asexport creditsand other forms of subsidies. G-20initsproposal demanded on the
gradua dimination of direct subsidiesover fiveyears. The G-20 dlso arguesfor eimination
of all other forms of subsidiesaswell astheintroduction of transparency and discipline
in such support mechanisms.

Ontheissue of food aid, the G-20 proposal suggestsfully untied food aid in the form of
grants. The developing countries are concerned since new arrangements will severely
impact humanitarian and welfare objectives of the state.

Review of South Asian Agriculturewithin July Package Framework

It iswell recognised that food security and the development of an economic base for
improving the quality of livesis paramount to the South Asian countries. Agricultureis
an economic activity that is not restricted to a couple of crops or a limited number of
livestock products.
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Challengesfacing South Asian countriesin agricultural tradethat have been highlighted
instudiesarethedenial of ‘fair access' for devel oping countriesto importing countries
due to tariff walls, the existence of non-tariff barriers (NTBs), and faulty safeguard
measures. In addition, the balancing act of domestic support with the market access
pillar has been identified to be of critical significance for devel oping countries.

The recommended strategy for the Hong Kong Ministerial includes much greater
flexibility for SPsand an SSM; addressing preference erosions; working for S& DT asan
integral element of the AoA; moving cautiously with lowering bound tariffsand removal/
withdrawal of subsidies. Much disciplining is required in the domestic support and
export competition pillarsand the G-20 countries should not give up onthisasaleverage
mechanism.

The G-33 proposalsin their referencesto SPs and an SSM are most commendable and
the current discussion is centred on these proposals. Asfor SPs, the proposal isclear in
stating that there are different ways in which different developing countries identify
these products. The SSM proposal provides details on its nature and operation in cases
of import surges and price depressions relating to agricultural imports by developing
countries.

Development Dimensions and Agricultural Sector

The cross cutting issue of development makesit amply clear that agricultureand allied
sector activities will be paramount for the developing countries, no matter to which
coalition group they belong. In thisrespect, themost common refrain seenintheliterature
isthat of ‘supply-side constraints'.

The general tenor coming out from the * July Package’ is a shift towards a cooperative
enabling mechanismto identify lesstrade distorting instruments. However, not only has
aJuly 2005 deadline been missed, but also thereisstill agreat divergence asone moves
towards the Hong Kong Ministerial. Moreover, the ‘best endeavour’ message in the
‘July Package' isdisturbing, considering that theimplementation-rel ated i ssuesidentified
at the DohaMinisterial largely remain inthe backburner.

South Asian AgriculturelL andscapeand AcA

The agriculture sector cannot be left to the mercies of market-driven stimulants for
growth and sustenance. The crop-based view needsto be replaced by aland-livestock-
environment matrix. Indian case studies have demonstrated that domestic market access
to smallholding producers ensures sustainability and a proper livelihood security.

Agriculturein South Asiacan beidentified to rest on three elements: land-based activities,
small scale of production set-up and small groups with commitment to network
themselvesto access marketsfor their produce. In atypical case, thelivelihood security
considerations in a household will entail a given cropping scheme and livestock
husbandry decisions. The production decisions are not necessarily for the markets.
Therefore, the undue haste in trade-driven prescription to productivity enhancement,
market integration and convergence of services purely in a one-way street of supply
chain is misplaced in the South Asian region to amajority of producers.
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Thisis particularly the casein Sri Lanka, Nepal and Bangladesh, where up to about 90
percent operated land areaisin the marginal and small category. It would, therefore, be
ablatant violation of economic realitiesif agriculturein these countrieswere compared
with estate-driven plantation crops to make a case for policy changes in the supply
chain elements. Since the agricultural production systems are geared towards domestic
consumption and, hence, towards food and livelihood security, domains of input and
other service suppliersto smallholder agriculture meritsan S& DT box with sensitivity.

AgricultureTradein South Asia

South Asiahasamarginal significancein the global export market while imports have
some significant ramifications. However, considering that the region is a significant
global producer of many primary agricultural products, the trade scenario attains
importance for many reasons.

The export performance of the region has been credible during the pre-WTO period. The
implementation period, 1995-2000, shows a sharp fall in the growth rates. The overall
post-WTO period, 1995-2003, haswitnessed an average growth of 1.82 percent in contrast
to almost 8.00 percent during the pre-WTO period.

Tablel: South Asian CountriesExport Growth Rates(per cent)

Period India Sri Lanka | Pakistan Nepal Bangladesh South Asia
90-95 12.31 -2.15 0.62 -4.38 -3.31 7.96
95-00 -2.06 8.32 0.99 1.65 -6.03 -0.54
00-03 9.53 -16.12 4.89 17.37 1.28 5.88
95-03 2.13 -1.58 2.44 7.28 -3.35 1.82
90-03 6.05 3.77 1.05 3.72 -2.85 4.68
Source: Computed From FAO Trade Database

Isthe other half of thetrade story the same? Unfortunately not. Theimport sideindicates
afaster speed in comparison to exports. For instance, the pre-WTO period recorded a
growth of 11 percent in the imports to the South Asian region as a whole. India and
Pakistan could be given credit for thishigh import growth in theregion, but not entirely,
asall the countriesreported agrowth rate of over 5 percent. Thetrade balance, therefore,
will be adversefor theregion. Thisisdueto an unanticipated and extraordinary decline
in commodity prices. Consequently, exports declined and imports spiralled, thereby
adversely denting smallhol ding-dominated farmers’ incomes. Theimpactson livelihood
security inall counts have been disastrous. The experienceisstill fresh with the countries,
and the need for astrong and reliabl e safeguard mechani sm must be appreciated against
this backdrop.
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Table2: South Asian CountriesI mportsGrowth Rates(percent)

Period India Sri Lanka | Pakistan Nepal Bangladesh South Asia
90-95 15.44 5.93 11.63 5.94 7.05 11.11
95-00 5.29 3.09 -5.85 8.54 9.32 2.38
00-03 19.45 2.35 -0.47 -14.02 2.74 8.75
95-03 10.39 2.81 -3.86 0.54 6.80 4.73
90-03 13.99 4.61 2.13 4.52 8.95 3.17
Source: Computed From FAO Trade Database

ThreePillarsof Agricultural Tradeand South Asian Agriculture

Domestic Support

The dominance of smallholding farmers in the South Asian agriculture landscape
necessarily impliesthat the domestic support mechanism prevailingin theregion requires
are-examination in the current negotiations. For economies in South Asia livelihood
options dominate with a negligible marketed surplus ratio. Therefore, indications are
strongly in favour of anew protocol for price support mechanism that has subsistence
farming and informal agriculturetrade asitsmajor strength. In thiscontext, it should be
mentioned that since the South Asian agriculture economy is primarily subsistence-
based, not many of them would have AM S reduction commitmentsor apply de minimis
reductions.

A credible S&DT package according to the G-33 proposal will make South Asian
agriculture better equipped to play the market game. Thereisrecognition of thefact that
subsistencefarmersgainlittlerdief from competition with | ow-priced imports—dumping
inthe South Asian experience. Infact, it has been argued that reducing export dumping
is crucially linked to drastically reducing subsidies in the developed countries. The
undue advantage of domestic support measures enjoyed by the developed country
members must therefore be removed.

Market Access

The market access pillar has been the main concern, in which the leverage mechanism
appearsto have dlipped into the hands of the developed countries. A brief review of the
offerson thetableindicatesthat the G-20 proposal isvery firm ontheissue of regaining
the balance between the pillars and al so the extent of the reduction commitments.

The developed countries have atariff structurethat isfundamentally different fromthe
developing countries due to their subsistence farming system and, hence, structural
adjustment processes appear to be absent in the proposals. The challenge for South
Asian agriculture, therefore, isto manoeuvre away out within the existing framework.
The G-20 proposal appears to provide one such window of opportunity.

Export Competition

Theaimisto get acommitment for acredibleend date and it isastrong demand of the G-
20that the export subsidy must end within fiveyears. The net food importing developing
countries (NFIDC) haveacasein thispillar, asfood aid has often been used in adifferent
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manner over theimplementation period. The food aid or any of the export competition
elements could be effective mechani smsto | egitimise dumping of agricultural commodities
intheregion.

Concluding Observations

The battlelinesin agriculture trade talk are clearly demarcated between the arithmetic
and legal complexitieswherepolitical exigenciesand maturity would determinewhether
or not smallholding producer interestsare given primacy over the devel oped countries
conglomerates.

The major problem emanating in agriculture can be broadly put into three categories:
arithmetic, legal oscillations and crafting of trade-impeding NTBs. The move towards
different ‘tiered formula in July 2004 saw a‘formularacing’ in 2005 that gives primacy to
statisticians in the market access deliberations. The shift towards law and trade
jurisprudence comes at the expense of improving the livelihood option based on
agriculture activities. Finally, the ascendancy of food safety measures since 1995 isnot
only subversiveto the multilateral principlesof trade; the seditious strategy and manner
of projecting only consumers’ interests is shifting undue burden of compliance on the
producers of primary agriculture products.

Theagriculturetalksare crucia for themajority of the WTO Members, withfinal positions
still being worked out. However, the G-20 and G-33 codlitions appear to befirm onafew
non-negotiable el ements, namely, somereal cutsin applied levels of domestic supportin
dominant trade partners, band-based higher cutsin tariffsthan those used in the Uruguay
Round, and real time cuts and elimination of export competition elementswithin afixed
five-year period. Besides, the ambitious goals on the three pillars, the aim isto address
thestructurd inequitiesand therefore, significant movement in S& DT isbeing visualised.
If Dohais to be a development round it must address these issues in the agricultural
sector in atransparent manner to attain balance and equity among the pillarsaswell as
among the differently endowed Members.

Chapter 2
Agricultureinthe*July Package
An Assessment of I mplications for Least Developed Countries

Introduction

The Doha Round of negotiations at the World Trade Organisation (WTQO) aims at
comprehensive negotiationsfor agriculture reform of thethree pillars of the Agreement
on Agriculture (AoA): market access, domestic support and export competition.
Notwithstanding deadlines set out in the Doha Declaration were missed, but in July
2004, the WTO General Council agreed on the framework for the modalities of
negotiations. Crucial technical aspectswereleft for negotiation, however, andthe WTO
General Council has since been working to finalise the modalitiesin time for the Hong
Kong Ministerial.

3
CUTS South Asian Positions in the WTO Doha Round / 7

International



As the negotiated outcome changes the relative price vis-a-vis global market and
competitivenessaswell asrulesgoverning agriculturetrade, it may have different impacts
on devel oped, devel oping and | east devel oped countries (L DCs). Dueto theimportance
of the agriculture sector to thelivelihood of amajority of peopleinthe LDCs, theresult
of the agricultural negotiations is crucial for improving their lives and achieving the
Millennium Development Goals (MDGSs). This paper analyses the implications of the
ongoing Doha Round on agriculture for LDCs as agroup.

Agriculturein LDCs

The crucial role of agriculture on peoples’ lives in LDCs and, hence, in countries
development cannot be overstated. The agriculture sector is a bed rock for economic
growth, employment generation, rural development and food security in LDCs, astable
lillustrates. It suppliesthe bulk of basic food in the countries and provides subsistence
and other incometo LDCs' largerural populations. Consequently, it has adisproportionate
effect on poverty reduction, food security and environment conservation in LDCs,
which explain theimportance of agricultural growthin achieving anumber of development
goals. Hence, theimportance of the ongoing WTO negotiationson agriculturefor LDCs
not only in order to expand market opportunities, but also to achieve policy flexibility to
pursue domestic development objectives.

Although most agricultural productionisat subsistencelevel and commercia farmingis
at a minimum, LDCs have historically been engaged in the international trade of
agricultural products. However, the share of agricultural productsintotal exportsvaries
among the L DCs, with the share of African LDCshigher compared to other LDCs. The
tendency inthe share of agriculturein total imports, however, isconsistent among LDCs
and congtitutes more than one-sixth in most of the LDCs. Many of the LDCsare net food
importing countries.

There hasbeen adivergence amongst LDCsintermsof their overall export performances.
The LDCsthat primarily export manufactures experienced steady growth during 1998-
2002, whereas agri culture-exporting L DCs saw their exports decline during thefirst half
of the same period and bounced back in the second half. Despite sustained efforts to
diversify their export base, lack of economic dynamism resulted in concentration of
exports in agricultural products in most LDCs. The number of products exported by
LDCsisvery small and for certain LDCs, the export concentrationindex iscloseto 1.

AgricultureinWTO

Outcome of the Uruguay Round

The adoption of the AoA created a whole new body of disciplines for agriculture and
set quantitative commitments for the WTO members. They agreed to reduce trade and
production distorting agricultural support and protection by establishing disciplines
and ruleson three areas: market access, export competition and trade distorting domestic
support policies.

Market Access
The AoA has addressed the practice of unbound tariff lines and pervasive use of hon-
tariff barriers (NTBs) inthreeways. Firstly, it requiresall agricultural tariffsto be bound.
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Secondly, it establishes rules for tariff reductions and minimum access commitments
based on specific numeric formulae. Finally, it obliges members to convert existing
NTBstotariffs.

Domestic Support

The Agreement establishes binding quantitative commitments in the area of domestic

support through limits placed on the Total Aggregate Measurement of Support (Total

AMS). However, the agreement also identifies four kinds of support measures that are

exempted from reduction commitments: ‘ green box’ measures, development measures,

‘blue box’ measures and de minimis exemptions.

® Green box measures— The general criteriaare that the measures must either have no,
or at most minimal, trade distorting effects or effects on production;

® Development measures — As a part of specia & differential treatment (S&DT),
developing countries are exempted from the commitments and reduction of
developmental measures;

® Blue box measures — The exemption of direct payments under production-limiting
programmes based on fixed areas and yields and livestock payments based on fixed
number of heads; and

* Deminimisexemptions— All support for aparticular product aswell as non-specific
products can be excluded from the reduction commitment if that support is small
compared with the total value of production.

Table1: Basiclndicator sfor theL DCs

Indicators LDCs All Developing | Developed
Countries Market
Economies

Per capita GDP (in 2002 dollars)

1990 253 901 23832

2002 281 1195 28388
Population (in millions in 2002) 699.9 5018.5 871.4
Share of rural population (percentage in 2000) 73 59
Share of agriculture in labour force (percentage)

1990 76 61

2002 69 54
Share of agriculture in GDP

1990 38 15

2002 33 12

Percentage share of population
living in less than:

$1 a day 50.1
$2 a day 80.7
Source: UNCTAD, 2004, “ Least Developed Countries Report 2004” , United Nations.
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The domestic support measures that are not exempted and where the Total AMS hasto
be reduced are also referred to as the * amber box’.

Export Competition

The new rule on export subsidies under AoA does not outlaw export subsidies, but
imposes limits on their application. However, it bans any new export subsidies. Thus,
export subsidies are alowed up to a certain level instead of being explicitly illegal as
they are for non-agricultural products.

As part of S&DT, developing countries are allowed to grant marketing cost subsidies
and internal transport subsidies, provided that these are not applied in a manner that
would circumvent export subsidy reduction commitments.

TheOngoing Negatiations: July Framewor k and Beyond

The DohaMinisterid Declaration of November 2001 providesthe mandatefor agricultural
negotiations. These aim at: substantial improvement in market access; reductions of,
with aview to phasing out, all forms of export subsidies; and substantial reductionsfor
domestic supports that distort trade. S& DT, for developing countries, is envisaged as
an integral part throughout the negotiations.

Most deadlines set in the declaration were missed, but in July 2004, the General Council
adopted a decision on Doha Work Programme (DWP), called the * July Package'. The
decision includes a ‘ Framework for Establishing Modalities on Agriculture’. The
modalities paper isaprecursor of the shape of future negotiationsand only providesthe
underlying principles of the reform modalities. The ‘ Doha Declaration’ and the * July
Package' constitute the combined framework for the current negotiations.

Thefollowing are the salient features of the * July Package’ on agriculture:

Parallelism: Negotiations on agriculture shall not take place in a compartmentalised
manner, but should go in parallel with other issues of the Doha Declaration. The same
should apply to negotiations within the agricultural sector.

Recognition of development and social issues: The role of agricultural policies in
developing countriesand L DCs on the achievement of their devel opment goals, poverty
reduction, food security and rural development is recognised upfront.

Domestic Support: Reductionisenvisaged for total ‘ trade distorting’ support, specified
asthe sum of the AM S, de minimis support, and the support under ‘ blue box’ measures.
Thecriteriafor ‘green box’ will bereviewed and clarified.

Export subsidies: Theelimination of al formsof export subsidiesand disciplinesonall
export measuresis proposed, but the* July Package' neither specifiesthe modalities nor
the end date for the elimination of export subsidies.

Market Access: A single approach for both developed and devel oping countries with
tiered formula is proposed. Sensitive products could be designated by members in
negotiated numbers of tariff lines.
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X DT: Theissuesof S& DT have been recognisedin all three pillars of the negotiations.
A Specia Safeguard Mechanism (SSM) will be established, for use, by developing
countries. Based on the role of the products on food security, livelihood security and
rural devel opment needs, devel oping countries are entitled to designate these products
as specia products (SP).

Cotton: The ‘July Package' provides that trade-related aspects of the cotton initiative
will be dealt in the context of agriculture negotiations, whereas development/
compensation-related issues will be dealt in separate track in coordination with the
relevant international organisation.

LDCsarenot required to undertake any reduction commitmentsand will havefull access
toal S&DT provisions.

After the ‘ July Package', the negotiations have mainly been concentrated on technical
aspects of theissues. So far, del egates have been working loudly under the Committee
of Agriculture (CoA) onthedifferent elementsof what will make up an eventual package
rather than on the actual drafting of text. They have considered the three pillars of the
negotiations and briefly touched on some ‘issues of interest but not agreed'.

Brief Review of Post July Development

The July Framework only settled some political questions and gave palitical directions
to the negotiations. Many technical details till need to be sorted out and the members
are working on ‘full modalities' in formal and informal meetings and technical
consultations.

The dynamics of agricultural negotiations has changed since the Uruguay Round and
developing countries are now actively participating in the negotiation process. It has,
therefore, become hard for the Quad [the European Union (EU), the US, Canada and
Japan] to call the shots. Based on the proposals submitted and the positions taken in
variousformal and informal meetings, theinterplay inthe agricultural negotiations could
be analysed by defining WTO membersas: the US, the EU, G-10, G-20, the Cairns Group,
G-33, LDCs, the African Group and African, Caribbean and Pacific (ACP) countries,
though thereis some overlapping in the membership of the groups. A brief sketch of the
positions of these members and member groupsis presented below:

Market Access

The US and the Cairns Group have generally taken very ambitious and offensive
positions, whereas the EU, G-10 and ACP countries have adopted defensive postures
and are in favour of an SSM and concerned about preference erosion. The G-20 is
offensive, but has taken a more compromising position than that of the US and the
CairnsGroup.

The EU and G-10 consider sensitive products to be an important component of the
market accesspillar. Neither the US, nor the EU, isvery supportive of the concept of SPs
to be designated by devel oping countriesfor moreflexibletreatment in tariff reduction.
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LDCshave not taken formal positionson severa of theissues. The main exceptionisthe
issue of preference erosion, which is critical to LDCs, the African Group and ACP
countries. These groups would like to incorporate specia provisionsin the modalities
to address the erosion of preferences. They also propose to maintain preferences until
suchtimeasall domestic support and export subsidiesfor the productsthat affect LDCs
areremoved. They also ask for ‘aid for trade’ asan additional, substantial and predictable
financial mechanism to strengthen supply-sideand infrastructure capacity, diversification
of trade in LDCs and address adjustment costs.

Domestic Support

The US, the EU and G-10 seem to be defensive on the overall reduction of domestic
supports, but their positions differ on theissues of amber box, blue box and de minimis
supports. The G-20 and the Cairns Group arevery offensive. LDCswould like significant
reductions on all forms of trade distorting support while taking into account S& DT
provisions and the need for transitional measures that will offset the negative, short-
term effects of removal of subsidiesintermsof reducing or removing LDCs' preferential
marginsinto the markets of developed countries.

Export Competition

The export competition is the most contentious issue even among the developed
countries. Members agreed to eliminate export subsidies under the * July Package', but
the timeframe for the elimination is yet to be negotiated. The EU and G-10 are very
sensitive on theissue of elimination and would liketo havealong timeframe. TheUSis
more sensitive on export credit and food aid. The G-20 and the Cairns Group have
offensive positionson most i ssues—except for State Trading Enterprises (STES), where,
by contrast, the EU and the US want to have stringent disciplines.

LDCsaregeneraly supportiveof ashort timeframefor theelimination of export subsidies,
but are concerned with its effects on their capacity to import food. The G-33, LDCs, the
African Group and ACP countries have not yet articulated formal positions, but they are
in favour of disciplinesthat curtail commercial displacement of food aid. They would
alsoliketo ensurethat food aid isavailable at all timesto addressthe need of LDCsand
net food importing developing countries (NFIDCs). Asfor STEs, they have, together
with the G-20, asked for special consideration in maintaining monopoly status of STEs
for developing countriesand LDCs.

Negotiating Landscapefor LDCs

The AoA has a stated goal of no backsliding and modest liberalisation. It obligates
membersto reduce trade and production distorting agriculture supports and the level of
protection. It further establishes disciplines and rules on the areas of market access,
export competition and domestic support. However, thelevel s of commitments made by
membersvary on different pillars of market reform.

Level of Agriculture Tariffs

Table 2 shows that the global average of applied tariff in agricultureis 17 percent. Its
decomposition indicates that 11 percent is ad valorem tariffs and six percent is ad
valorem equivalents of non-ad valorem measures. There are significant variations
between countries and country groups.
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Table2: Key Featuresof Applied Agriculture Tariffs, 2001
(TradeWeighted Averagein percentage)

Region Overall Ad Valorem|  Specific Tariffs TRQ
Average Tariffs Tariffs for TRQ9 Share
Developed country 14.3 4.3 10.0 36.9 17.3
Developing country 20.9 18.5 2.4 63.7 11.6
LDCs 13.4 13.0 0.3 0.0 0.0
World 17.2 10.08 6.4 46.5 14.4

Source: Jean, Laborde and Martin 2005

There have been significant gaps between bound and applied rates requiring higher
cutsin the bound rates to realise market accessimprovement. Such gaps are due to the
binding overhang —i.e. the gap between bound and most-favoured nation (MFN) tariffs
—and preferential arrangements. The average bound tariff in devel oping countriesis2.4
times the average applied rate. LDCs as a group tend to have a very large degree of
binding overhang, with bound rates six times the applied rates.

Foecial Safeguard Measures

At present, recourse to specia safeguards under the AoA islimited to those countries
undertaking tariffication. Asaresult, thereisthe anomaly that some countries have the
right to use special safeguards to deal with import surges, whereas others, including
many developing countries, do not. In view of this, thereis agreement in the WTO that
there should be an SSM accessible to al developing countries.

L DCshave experienced surgesinimports of variousfood products since the mid-1990s.
The frequency of the surges is high, occurring on average in about one-third of the
years in the period covered for each product in each country. It could have negative
effects on local production and economy.

Preference Erosion

Empirical studies have shown that the margin of preference has been decreasing dueto
agricultural reform and suggest that further trade liberalisation may actually harm LDCs.
Since most LDCs are getting preferences in some of the developed country markets
either on aglobal or aregional basis, preference erosion would adversely affect their
agriculture production and trade.

Domestic Support

The use of WTO domestic support programmes varies by member states. Participating
countries have reduced their spending on programmes that are classified as trade
distorting, and these reductions have met or exceeded the requirements of the AoA.
The information regarding the domestic support on product categories show that most
products sensitive for LDCs either in the form of exports or imports have been heavily
subsidised.
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Export Subsidies

Altogether 25 countries are entitled to provide export subsidies under WTO. High-
income countries accountsfor some 85 percent of thetotal export subsidy commitments,
whereas middle-income economies accounts for the remaining support. The products
notified by middle-income countries are much more heavily concentrated in commodities
that LDCs either export or import. The pattern for trade of LDCs showsthat the export
subsidies of developed countries have less of a negative impact to them than that of
developing countries.

Cotton

Although cotton isjust one of the farm products with total global export value of less
than US$10bn, its production and trade is highly distorted by the subsidy policy of a
few rich countries. For most LDCs cottonisaminor crop, but it playssignificant rolein
the economy of some West African countries. A study by the International Cotton
Advisory Committee (ICAC) indicates that the withdrawal of cotton subsidies would
raise cotton pricesby 11 centsper pound, or by 26 percent. Similarly, Oxfam’sestimation
showsthat the cost to Africaof cotton subsidiesin 2001-2002 amounted to US$301mn,
of which eight cotton-producing West African countries accounted for approximately
two-thirds, i.e. US$191mn.

Conclusion

If the outcome of the negotiations uphol dsthe spirit of the Doha Declaration, amultilateral
disciplineon agriculture trade will be maintained. Such ruleswould reduce distortionsin
global agricultural markets and expand trade opportunities. However, it will have
significant implicationson policy spaceto pursue policies suited to specific development
needs. It may further reducethevolatility of world prices, but with many LDCsbeing net
food importing countries, they may faceariseinworld food prices. It may alsoresultin
an erosion of preferences. The outcome of the agricultural negotiations will therefore
play acritical roleinindustrialisation, rural development, food security and, more broadly,
poverty reductionin LDCs.

Theissues on the negotiation table have disproportionateimpactsfor LDCs. Theissues
of market access, particularly in developed countries, and domestic supports are not
their priority areas. By contrast, export competition and peripheral issues—in the eyes
of most developed and more advanced developing countries — such as food aid,
preference erosion, special safeguard measures, and supply-side capability bear
significant importance for LDCs. Thus, it is necessary that the negotiating capital be
channelised to form aliances on a case-by-case basis to the relevant groups.
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Chapter 3
Non-AgricultureMarket Access
Priorities for South Asia

Background

A key element of the Doha Round of trade negotiations of the World Trade Organisation
(WTO) is liberalisation of trade in industrial products, commonly known as non-
agricultural market access(NAMA). Negotiation under NAMA focus on market access
for all products (mostly industrial) that are not covered by negotiations on agriculture
and aim to reduce, if not possible to completely eliminate tariff or non-tariff barriers
(NTBSs) that restrict trade in these products. NAMA negotiation also considers products
including natural resources such as fisheries, forests, gems and minerals.

Theongoing NAMA negotiations are based on the mandate given in Doha Devel opment
Agenda(DDA), agreed at the 4" WTO Ministerial Conference, in November 2001. The
Doha mandate states that the current negotiation needs to address tariff peaks, tariff
escalation and NTBs. The Doha text also states that, there is need for comprehensive
product coverage under NAMA and lessthan full reciprocity i.e. developing countries
need to reducetariff to alower extent than industrialised countries and spread commitment
over alonger time period. Further, the modalities to be agreed under NAMA include
appropriate capacity building measuresto assist |east devel oped countriesto participate
effectively in negotiations.

July Framework al so, as adopted on August 2004, identified NAMA asthepriority area
along with the other issues of WTO and reaffirmed on what was promised in Doha to
reduce the tariffs and NTBs and address tariff peaks and tariff escalation, taking fully
into accountsthe specia needsand interest of devel oping and least devel oping countries
(LDCs).

NAM A Negotiations

Thefirst proposal for modalities of NAMA negotiationswas madein 2003 by the Swiss
Chairman of the NAMA negotiating group, Pierre— Louis Girard. The key areas of the
proposal were a‘ Swiss Formula’ for tariff reductions (cutting higher tariff by alarger
percentage than lower tariffs), asectoral initiativefor thefull elimination of tariffsinthe
seven sectors  [automobiles, textiles & clothing (T&C), gems and jewellery, leather
products, electric & electronic products, fish & fish products and footwear] and some
amount of special & differential treatment (S&DT) for the devel oping countries. During
the Cancun Ministerial in2003, asecond text on NAMA i.e. the Derbez Text was proposed.
The text included a non-linear formula for reduction of tariffs with similarities to the
Swiss Formula, along with sectoral initiative for tariff reduction without specifying the
sector. This proposal was strongly opposed by the developing countries, particularly
the G-90 countries and was not adopted in Cancun.

During the July 2004 General Council meeting, number of devel oping countries opposed
the inclusion of the Derbez Text of the NAMA in the July Package. The developing
countries pressed for theinclusion of several further proposals and demanded abolition
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of the non-linear formula, wanted the sectoral tariff component to be voluntary; and
asked for moretariff cutsand tariff bindings. The framework adopted for modalitiesfor
negotiations under NAMA under the Doha mandate, known as the July Package,
envisages the following elements:

e A Formula Approach for tariff reduction and for reduction or elimination of tariff
peaks, tariff escalation and high tariffs. The key feature of this approach are:

0 Noapriori exclusion of products;

0 Reduction of tariff from bound rates, or from twice the applied most-favoured-
nation (MFN) rate in case of unbound tariffs;

0 Credit for autonomous liberalisation (trade liberalisation on an MFN basis
undertaken independently from the WTO negotiations);

0 Conversion of specific duty into ad-valorem duties and their binding;

e Countries that have bound less than 35 percent of their tariffs would be exempted
fromtariff reductionsthrough the formula, but haveto bind 100 percent of their tariff
lines; and

® A sectoral approach, aiming to eliminate or harmonisation tariffsin aspecific sector.

I ssuesof Negotiationson NAMA
The main focus or the various issues of negotiations on NAMA are as follows:

® Product Coverage: It still has to be determined which product is to be covered by
NAMA negotiations.

¢ Tariff Peaks& Escalation: Problemsof hightariffsand tariff escalation remain wide
spread for developing countries even after the Uruguay Round. A significant
proportion of thetariff of USA, EU, Canadaand Japan continuesto exceed the level
of 12 percent of ad valorem duties, even after full implementation of the Uruguay
Round and Generalised System of Preferences (GSP) rates are taken into account.
Themain problemintheindustrial sector occursin food industry (accountsfor about
30 percent of al tariff peaks ranging from 12 to 100 percent in EU and US), T&C
(textileimporting countries, US, EU and Canadaimpose tariff in the range of 12-32
percent), footwear, leather and travel goods (tariff rates are close to 160 percent in
Japan, 37.5-58 percent in USand 18 percent in Canada), automotive products, transport
equipment and electronics. In addition to extremely high tariff and other protection
measures, tariff escalation remains animportant obstaclefor devel oping countriesto
enter into industrial exports. Thisis particularly pronounced in the sectors, which are
of direct export interest to the devel oping countries, including South Asian countries.

e Formula: Some new elements has been added to the Swiss Formula such as the
possihility to have Swiss Formulawith conditiond flexibility of applying two different
coefficients (proposed by Norway and the US) or four coefficients (proposed by
Chile, Columbia, and Mexico), a Swisstype formulawith multiple coefficients based
on averagesand flexihilitiesand a credit system for developing countries (Argentina,
Brail & India—ABI).
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While the simple Swiss Formulais transparent and easier to implement, it places
disproportionate burden on devel oping countries, the ABI formulaismore equitable
as it incorporates the present tariff commitments of the members and envisages an
overall reduction commitment that is proportional amongst devel oped and developing
countries. Since none of the proposals on tariff reduction formula seem to attract
consensus, to bridge the gap between the present proposals and fulfill the objective
of the Doha Round, Pakistan proposed the adaptation of simple Swiss Formulawith
two distinct coefficients for developed and developing countries.

e Tariff Binding: This appliesto unbound tariffsi.e. those products where thereis no
commitment to place amaximum cap on thetariff for that product. However itisnot
clear yet what percentage of unbound tariffs would be bound, at what tariff level
these tariffswill be bound and whether, bound tariff should be included in the tariff
formulafor tariff reduction.

Another important issue is that whether such negotiations should cover bound
rate only or both the bound and the applied rate. Negotiation is also focusing on the
methodology of conversion of non-ad-valorem duties into ad valorem duties.

e Sectoral Approach and Participation in this Approach: Sectoral negotiations aim
for completetariff elimination. Although participation by devel oping countries, mostly
LDCscould bevoluntary, all other membersare expected to eliminate or substantially
reducetariff on specific products. Some countrieswishto eliminatelow tariffs, below
3 or 5 percent. Although low, these tariffs provide important government revenues
for anumber of countries. Flexihilities for the developing countries and the LDCs
also should be taken into considerations in the negotiation.

e NTBs: There are concerns on which NTBs should be included into the NAMA
negotiations, whichwill be dealt within other negotiation committee such as Technical
Barriersto Trade (TBT), Sanitary & Phytosanitary Measures (SPS), Trade Facilitation
and rules negotiations. Another issueiswhich NTB should be allowed and prohibited

* Preference Erosion: Generalised tariff reduction will lead to preference erosion for
the countriesthat currently benefit from trade preferences due to their LDC status.

South Asian Per spective
The views from Bangladesh, India Nepal, Pakistan and Sri Lanka on various NAMA
issues are asfollows:

a) Bangladesh: Bangladesh, a LDC is not bound to undertake any tariff reduction
commitment. However it hasnumber of concernswith regard to the erosion of preferential
margins presently available to Bangladesh under various GSP schemes. The on going
NAMA negoatiation should highlight thisissue and search for appropriate and adequate
mechanism to safeguard Bangladesh along with other LDCs.

Another major concern is the duty free access of garment and other products like fish
and fish products, and |eather and leather goods to US and other countries. Readymade
garment industry in Bangladesh, that has so far enjoyed preferential accessin devel oped
countries, is not only important for the poor but has also created a socia space for the
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women in Bangladesh, and hence the industry must be sustained. As these are labour
intensive and femal e sensitive products, they can be treated as ‘ sensitive products’ by
the developed countries. Selective reductions in tariff in labour intensive products
would lead to lower erosion of LDCs preferences.

Bangladesh also emphasise on implementation of commitment on duty free access.
Bangladesh also needs to focus on the NTB issues so that its exports have easy access
to the developed countries. In this context Bangladesh may peruse adequate technical
assistance for compliance of NTBs, which are compatible with the WTO agreement.

b) India: India wants to gain greater market access in the developed countries, not
much through the reduction of their tariffs, which are already low but through the
dismantling of NTBsto trade and some GSP [ e.g. the proposed EU-GSP on (T& C)]. India
will asoliketo resist sharp reduction in tariffsforced open upon by developed countries.
It will reduce tariff autonomously at a pace it judges suitable for the Indian industry.
Indiawill accept any tariff reduction formulaonly on bound rates and will counter any
attempt to use applied rates asthe base for application of atariff reduction formula. India
wants an equitable tariff reduction formula in the negotiations keeping in view the
concerns of the developing countries.

Indiaendorsesthe suggestion put forward by USfor using two different coefficientsfor
tariff reductions— onefor the devel oped country and one for the devel oping countries,
but with alot of fine-tuning, rather than using the Swiss Formula. Indiais also against
the proposal of amandatory ‘zero for zero’ reduction on the seven specific products by
2015 as these constitutes the bulk of the India export basket and are also product
reserved for the small-scale sector. A ‘zero for zero’ regimewould spell their doom by
granting unmitigated accessto largeforeign firmsin the same market. Indiaa so highlights
the need to link adoption of tariff reduction formulawith concrete time bound progress
oneiminatingNTBs.

c) Nepal: Nepal, LDC with low level of industrialization has asignificant stake in the
ongoing NAMA negotiationsin the WTO. Though Nepal has bound 99.3 percent of its
tariff lines during its accession to the WTO and is not required to make any tariff
reduction commitment, the outcome of the negotiationswill havefar reachingimpact on
Nepalese manufacturing sector in terms of loss of policy flexibility, export
competitiveness and preference erosion. Nepal’s objectivesin NAMA negotiationsare
to resist sectoral initiative and ‘zero for zero' approach, emphasising developed and
developing countries to expand market access for products of export interest to Nepal.
Bilateral assistance could be oneway of doing this. Nepal a so emphasi se the developed
countries to use a corrections coefficient to improve the preference margins for the
products that are enjoying preferential access.

It also advocate for the establishment of a‘ Competitiveness Fund’ with contribution
from developed and advanced developing countries to enhance the supply side
capabilities of LDCs and weak developing countries. Nepal wants to ensure that the
tariff reduction formula has appropriate coefficients to address the problems of tariff
peaksand tariff escalation and ensurethat the tariff reduction formularesultsinimproved
market access in developing countries, including India.
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Box 1: Developed Countries: Frequency of Post-Uruguay Round Tar iff
Peaksin thelndustrial Sector by Product Groups

(Percentage of tariff lines within each group with duties above 12 percent ad valorem)

Product Group United Canada| European | Japan
States Union
Leather & leather products 1 4 0 2
Textiles 21 45 1 1
Clothing i\ R 0 0
Footwear 42 67 0 71
Glass products 10 5 0 0
Vehicles 4 1 8 0

Source: UNCTAD Trade and Development Report 1999.

It al so demands effective technical assistance from developed and devel oping members
to enhanceingtitutional and human resources necessary to implement WTO agreements
such as SPSand TBT. Nepal a so wantstemporary waiver on SPSand TBT requirements
on non-agricultura exportsfrom LDCsand also incorporation of immediate and effective
mechanism to address NTBs being faced by it.

d) Pakistan: Pakistan, likethe other South Asian countries, believesthat thetariff peaks
be removed, the tariff escal ation minimised and the devel oping countries are provided
free market access. Pakistan is concerned on theissue that thereis hardly any tariffson
the goods of developed countries and tariff only apply to goods of devel oping countries.
The tariff rate for the goods of developing countries is amost 4 times that of the
developed countries. Thisis creating problem for market access and also South-South
trade. Pakistan isalso of the view that special considerationisgiven for the products of
export interest of the devel oping countries and there should be lessthan full reciprocity
for developing countries.

Although various proposal ontheformulafor tariff reductions are advocated by different
countries, Pakistan is of the view that none of these seems to attract consensus. With
theview to bridge the gap between the present proposal swhile at the sametime ensuring
that the Doha Round are not compromised, Pakistan has proposed adoption of asimple
Swiss Formula with two distinct coefficient for developed and developing countries.
These coefficients should be based on an objective criterion i.e. taking the overall
average of the bound tariff lines for developed and developing countries as their
respective coefficients. The treatment of unbound tariff is an important issue in the
market access negotiations, and although different proposals has been tabled, Pakistan
has proposed that instead of non linear mark up of 30 percentage points in absolute
terms, amarkup of 30 percentage points should be added to the base rate (applied rates
of 2001) for each unbound line before the application of the formulafor tariff reduction.
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€) Sri Lanka: Sri Lanka snegotiating positionon NAMA putsthefact that the devel oped
countries should eliminate barriersto free market conditions and ensure duty free, quota
free market access for non-agriculture products originating from developing and |east
developing countries. Sri Lankaalso highlightstheissues such as Formula A pproach of
tariff cuts, tariffsbindings, reduction or elimination of tariff peaksand tariff escalation,
sectoral approach and reduction of NTBs. For Sri Lankawhere bound coverageislow,
but applied rateisaso low, the proposed tariff reduction formula penalises the country
interms of the extent of tariff reduction.

To avoid pitfalls, Sri Lanka spearheaded moves to include paragraph 6 of the Doha
mandatein theframework text that allowsasmall number of devel oping countriesnot to
undertake tariff reductions if their bound rate is less than 35 percent. However, these
countries will be required to bind their tariffs at the average of bound rates for all
devel oping countries. Preference erosion isanother issue of concernto Sri Lanka. Given
that the corework of theWTO ison MFN basis, Sri Lanka s concernismoreon gaining
access to markets through tariff reductions rather than directly addressing issues of
preferenceerosion. Sri Lankaisyet to makeaclear stand on carrying forward negotiations
on asectoral basis given the complexitiesin arriving at common ground.

Box 2. IssuesinHongKongMinigterial Metingfor theL east Developed Countries

¢ Binding commitment for duty free market accessin devel oped countries market for
all industrial goods export from devel oping countries.

® Appropriate measuresto offset preference erosion, including creation of dedicated
funds.

¢ Fexible, non-traderestrictive, smplified RoO.

® Transparent evaluation criteriafor NTBs.

¢ Binding of unbounded tariff linesbeleft to the L DCsto undertakein autonomously
on voluntary basis.

¢ Significant enhancement of resource allocation for strengthening of integrated
framework initiative.

Source: Centre for Policy Dialogue, Bangladesh, 2005

Negotiating Strategy For Market Access

A variety of techniques and modalities evolved during the different round of trade
negotiation, which took place under the GATT. South Asian countries have to adopt an
approach that results in securing maximum tariff reductions on products, which they
export. Asregard their commitment to reduce import duties, they may use product-by-
product approach. For such products that relate to industries in which country do not
have thelong run comparative advantage, they may agree on steep cuts while the other
industries, where long run comparative advantage exists but procedures have become
lethargic due to heavy protection, they may reduce the duties to ensure exposure to
competitive without jeopardising the industrial growth.

Preceding the industrial negotiations it is necessary to agree on the ground rules that
would be followed in the conduct of tariff negotiations so that to ensure that different
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needs and objectives of the participating countries are adequately taken into account.
In other words, the negotiations must accommaodate the special needs and interests of
the developing and the LDCs' participants as ordained in different Articles of GATT.

Devel oping countries needsto determinethe extent to which they arewilling toliberalise
their own economy to win tariff reductions and removal of other barriers with aview to
have accessto the markets of their trading partners The devel oping countries may agreeto
reduce the bound rates and where they do not have comparative advantageto steep fall in
tariff cuts, both in bound and applied rates. The developing countries should strive to seek
substantial reductionsin peak MFN tariffs, which apply to products of export intereststo
them e.g. textiles, leather products, footwear etc. and if feasible, aim at elimination of all
other MFN rates of tariffs and tariff escalationsin sectorswherethey exist.

The developed countries ought to seek due allowance for autonomously liberalising
their economies. Oneway of ensuring credit for the autonomousliberaisationisto have
greater flexibility in the choice of ‘ Base Tariffs' to be used asabasisfor tariff cutsasa
result of theindustrid tariff negotiations. The devel oping countries must seek flexibilities
in staging of tariff reductions. The ground rulesfor the negotiations should provide the
devel oping countrieslonger period than that provided to devel oped countriesfor staging
of tariff reductions.

Thedevel oping countriesmay pressfor international financing for training public officids,
screening industrial countries’ trade policies, and building a network with other
developing countries, which could help to address some of these problems.

Conclusion

The South Asian countries are labour surplus, heavily dependent on the agriculture
sector and havelimited domestic markets. Economic liberalisation through the reduction
of tariff and NTBs should go along way towardsliberalisation of the growth potential of
these economies. However, the South Asian countries should watch out their interests,
rather carefully in view of the misuse of the safeguard measures and incorporation of
various standards in the economy.

Although the smaller economies like Bangladesh, Nepal and Sri Lanka are exempted
from tariff reduction, the bigger South Asian economies — India and Pakistan must
reducethelevel of tariffsunder the FormulaApproach to exposetheir economic activity
tointernational competition. The countries must al so addresstariff peaks, tariff escalation
and formulaof tariff cut to facilitate adegree of harmonisation.

The developed countries at the same time must reduce the obstacl es that the product of
the devel oping country face in the devel oped country by reducing all high tariffs, tariff
escalation, subsidies and other protection measures. Also the South Asian countries
taking measuresto liberalise trade unilaterally outside WTO framework must be given
credit for the unilateral tariff reduction.

Both the India and Pakistan should press for an implementation period of 10 yearsfor
tariff reductions and for 4 years implementation period for developed countries. The
countriesshould also oppose‘ zerofor zero’ approach and ask for 10 yearsimplementation
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period with back loading. The South Asian countries amongst themselves or with other
devel oping economies may negotiateindustrial tariffsonthe MFN basison trade between
them, at the same time the countries must take a joint stand relating to antidumping,
environment, labour standards and other safeguard measures. This would go a long
way towardsliberalisation of trade and improvement intheir welfarelevel.

Chapter 4
South Asian Agendafor ServicesNegotiations
Commonalities & Differences

Introduction

The service sector has emerged as the ngjor contributor of income among South Asian
countries accounting for as much as 49 percent of region’'s gross domestic product
(GDP). Not only the service sector accountsfor apredominant share of GDP but also it
has been contributing an ever increasing proportion of growth. In terms of services
sector’s contribution to the national GDP, the South Asian countries follow the global
pattern. But, the export of servicesfrom South Asiaregion has not been uniform across
all thecountries. Whilelndiadid exceedingly well and improved itsrank among World
Trade Organisation (WTQO) Membersin exportsof commercial services, theother nations
of theregion arelagging far behind. In 1995, Indiaranked 34" intheworld (among WTO
Member countries) in commercial services exports, which improved to 21% inthe year
2003. As per the WTO 2004 International Trade Statistics, except Indiano other South
Asian nation could reach to the list of the World's top 40 exporters of commercial
services.

The South Asiaasagroup has been ableto amost quadrupl e its exports of commercial
services between 1993 and 2003. Thetotal exports of commercial servicesfrom South
Asian Preferential Trade Agreement (SAPTA) increased from US$7.9bn in 1993 to
US$29bn in 2003. However, thehidden fact isthat alarger part (approximately US$25bn)
of it came from India's services revolution. The exports of commercial services from
other four South Asian nations, namely, Bangladesh, Pakistan, Nepal and Sri Lanka
have either remained constant or increased only marginally between 1993 and 2003.

Thelow growth of exportsof commercial servicesfrom other South Asian countries may
be attributed to substantial underestimation of the real flows, as probably up to half of
the remittances are not sent through official channels. A study in Bangladesh showed
that 40 percent of remittancesto Bangladesh are sent throughillegal hundi sources, 4.6
percent through friends and relatives, 8 percent are carried by migrants when they
return and 46 percent go through official sources. The hundi/hawala? system, common
in the Middle East and the Indian subcontinent, is a transfer or remittance from an
expatriate worker in one country to a nominated person in his’her country of origin
without a formal transfer of money or use of formal financial institutions. It usually
involveshawaladars (intermediaries). |nPakistan, senior bankersestimatethereal flow
at between US$ 8-10 bn of which only US$1bnisactually sent through official channels.
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Table1: South Asia; Services' Exports(in US$mn) and its
Sharein World ServicesExports

Country 1993 2003
Bangladesh 435 (0.04) 404 (0.02)
India 5034 (0.53) 25043 (1.39)
Nepal 284 (0.03) 267 (0.02)
Pakistan 1330 (0.14) 1485 (0.08)
Sri Lanka 619 (0.06) 1385 (0.07)
SAPTA 7900 29000
Source: International Trade Statistics 2004, WTO; Figuresin brackets indicate percentage
share in world services export

ServicesTrade: South Asia’'sMajor Strength

South Asiaasaregion hasnot been abletoraiseitssharein global servicestrade, albeit
international migration from thisregion to both devel oped and developing countriesis
awell-known phenomenon. After the Caribbean countries, South Asiaasagroupisthe
second largest recipient of remittances in the world. . This shows that the region has
been traditionally one of the most important exporters of servicesthrough movement of
natural persons, i.e., Mode 4 of General Agreement on Tradein Services (GATYS).

South Asiaisone of the poorest regions of theworld. Hence, economic migration from
thisregion has played amajor rolein providing livelihood to alarge population. Inthis
new eraof open multilateral trading system (MTYS), it isbeing seen asapossible tool to
promote development and reduce poverty. Migration for resettlement out of South Asia
has been mostly to Europe, Australiaor North America; while contract labour migration
has been to the Middle East, Southeast Asia and el sewhere.

One major indicator to prove this fact that the huge amount of remittances the South
Asian economies are receiving annually. Despite the data limitations, in countries like
Bangladesh, Pakistan, Indiaand Sri Lanka, remittances represented asubstantial ratio to
exports. About 20 percent of theannual global remittances (closeto US$100bn in 2004)
flew into South Asia. India accounts for 78 percent of this, which makesit theworld's
largest remittance receiving country, while Bangladesh accountsfor 12 percent, anotable
2 percent of the global remittance flows.

Cross-border trade in business services, especially the so-called ‘1 T-enabled services
(ITES) istoday among the fastest growing areas of international trade. Traditionally,
developed countries have dominated trade in this category but the past decade has
seen the emergence of some devel oping countries asthe most dynamic exporters. India's
name obviously comes at the top. India, a country that has received the most media
attention asarecipient of outsourcing in Information Technology (1T) services, isranked
at 6" place (US$18.6bn).
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Among South Asian countries, except India, other nations do not have any significant
presence on the global outsourcing map. In India, the software exports have expanded
from US$1.8bnin 1997-98 to over US$7bnin 2001-02 —at an average annual rate of 46.3
percent per year. Further, there appearsto be amajor shift underway inthe exportsof I T
and business process outsourcing (BPO) services in terms of the composition and
mode of delivery. Thebulk of BPO servicesare processed in India, unlike Information
Technology Services (ITS), which involves some visitsto clients' sites, thishashad a
major impact on the mode of delivery of software exports. In 1993-94, nearly 62 percent
of all software exportsfrom Indiawere carried out at theclients’ location, i.e. ‘on-site.
Only one out of every five dollars of export orders were carried out within India, i.e.,
‘offshore’. By 2002-03, offshoring became the dominant mode of delivery of software
exports, accounting for almost 58 percent of the total exports.

Thereareno signsthat thisgrowth will slow down. According to areport by NASSCOM
and McKinsey, exports of IT related services from India are expected to increase from
US$7.9bn in 2001-02 to US$57bn by 2008-09, growing at an average annual rate of 38
percent. A study by Deloitte Research showsthat the global market in offshorefinancia
services could be aslarge as US$356bn by 2008-09 of which alarge share would go to
India

Other Areasof Strength

Besides cross border trade through business process outsourcing, movement of
professionals, there are other sectors as well which have been helping South Asian
countries in earning foreign exchange. In South Asiaregion, traditionally, Sri Lanka,
Nepal and India have been attracting bulk of the tourists. The tourist arrival in South
Asiaasawholeisexpected to grow at rate of over 6.2 percent per year, compared to the
world averageof 4.1 percent during the period 1995-2020. Theyear 2003 was prosperous
for South Asiain terms of tourist arrival's, which went up to 6 million and receiptsfrom
them touched a staggering US$7bn.
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Table2: Forecastsof Worldwide TouristsArrival —1995-2020 (in Million)

Base Year Forecasts Market Share (%) Av. Annua
Growth Rate (%)
1995 2010 2020 1995 2020 1995-2020
World 565 1006 1561 100 100 4.1
South Asia 4 11 19 0.7 1.2 6.2

Source: Tourism 2020 Vision, World Tourism Organisation

Today, medical or health tourism has become acommon form of vacationing, and covers
abroad spectrum of medical services. It mixesleisure, fun and rel axation together with
wellness and healthcare. The reasons patientstravel for treatmentsvary. Many medical
touristsfrom the US are seeking treatment, which isavailable at aquarter or sometimes
even a 10" of the cost at home. From Canada, it is often people who are frustrated by
long waiting times. From UK, the patient can’t wait for treatment by the National Health
Services (NHS) but also can't afford to see aphysician in private practice.

Indiaisarecent entrant into medical tourism. Theinflow of foreign patients per year has
crossed 150,000in India, up from 10,000 five yearsago. Health carefor foreign patients
will deliver Rs100 bn (US$2.3 billion) ayear to Indian hospitalsby 2012, accordingto a
report by New York-based consulting firm McKinsey & Co. and the New Delhi-based
Confederation of Indian Industry (ClI1), the nation’s biggest business group. The market
in 2003 was US$333 million, according to the Gurgaon-based India Brand Equity
Foundation, a partnership between the Cl1 and India’s Ministry of Commerce.

Table3: Cost Comparison of Medical Services

Procedure Cost (US$)

us Thailand India UK
Heart Surgery 40,000 7,500 6000 23,000
Bone Marrow Transplant 2,50,000 — 26,000 1,50,000
Liver Transplant 3,00,000 —- 69,000 2,00,000
Knee Replacement 20,000 8,000 6,000 12,000
Cosmetic Surgery 20,000 3,500 2,000 10,000
Source: Escorts Heart Institute and Research Centre Limited, New Delhi

Market Access: Major Barriers

At present, movement of professionalsunder Mode 4 issubject to arange of restrictions,
which include wage-parity requirement, strict visa procedures, Economic Needs Tests
(ENTSs), non-recognition of professional qualifications, imposition of discriminatory
standards or burdensome licensing requirements, payment of social security without
corresponding benefits, requirements of registration with or membership of professional
organisations. Besides, in the aftermath of the 9/11 terrorist attacks many Americans
became hostile toward immigration because the terrorists who perpetrated the attacks
exploited gaping security holesin the US.
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Asregards outsourcing of serviceto India, theissue received ahuge amount of attention
inthe mediaand political circles. Therewere 2634 reportsin US newspaper on service
outsourcing, mostly focusing on the jobs moving from US and European Union (EU) to
Chinaand India. The UK newspapers published 380 reports on outsourcing during the
same period. Newspaper in Australia has also expressed the same concern. Besides,
there were reports of lobbies by Australian software companies to restrict (other)
Australian Firms' ability to outsource software designsto India. Three trade unions of
UK geared together for the country wise protests against the projected job loss through
outsourcing of jobsto India.

These adversereportsin developed countries’ mediaprompted governments, particularly
inthe USto bring anti-outsourcing bills. Till thefirst three months of 2005, as many as
112 anti-outsourcing bills were coursing their way through 40 states in the US. In
Europe, also there were legal norms designed to protect workers in outsourced deals
known as Transfer of Undertakings and Protection of Employees (TUPES) , which also
have an inhibiting effects. EU even gave awideranging directivesthat aimed to safeguard
the privacy of personal data of EU citizens and prevent its misuse world over. It was
backed power to cut of dataflowsto countriesthat the EU judges not to have adequate
data protection.

All theseimpediments could turn into future barriersfor cross border trade in services.
It is, therefore, desirable to take pre-emptive action and lock in the current state of
openness. The current GATS negotiations under the aegis of Doha Round of trade
negotiations offer a valuable opportunity to secure openness.

A “Win-Win” Situation

Economic theory proves that |abour movement of all typesfrom lower to higher-wage
countries resultsin all ocation of scarce labour resources to their highest value use and
allows maximal global production. The findings of the several studies indicate that
servicesisonesuch sector wheretrade liberalisation could resultina“ win-win” situation.
Whether it isgreater mobility of temporary workers, the offshoring of services, increased
foreign direct investment (FDI) or tourism, all have potential to bring benefits for both
service suppliers and recipients’ nations.

There are severa reasons, which are being cited behind this ‘win-win' scenario.
Globalisation is increasingly putting pressure on firms worldwide to look for various
cost-cutting methods to enhance their competitiveness. The enterprises in developed
countries are finding outsourcing, as one of the most convenient ways to save costs by
taking advantage of low-wage countries. Some studies have attempted to assess the
implications of outsourcing on a sector- and country-specific basis. In the case of
professional services, an industry study conducted for the US shows that, of the
approximately US$1.45-1.47 of value derived from every dollar spent offshore, USfirms
receive US$1.12-1.14, while supplying firmsreceive 33 cents of thevalue.

Savingsfrom outsourcing can be significant aswagesfor software devel opersand data
entry agentsin India can be atenth of those in the US. The attraction for companiesis
clear. For instance, General Electric saves about US$350mn ayear through outsourcing
to India; GlaxoSmithKline expects to save around 35 percent ayear on itsinformation
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and Communi cation Technologies (ICT) budget; and the US banking industry has saved
US$2bn per year in the last four years. Moreover, services quality does not suffer, and
productivity can rise by 15-25 percent, asthesejobsattract skilled, motivated workersin
developing countries.

Asregards, temporary movement of natural persons, the need arises primarily because
of two main reasons — changing demographic compaosition of developed countries and
poor preferences among locals for some low-skilled jobs. Winters et al (2002) study
showsthat thetotal welfare gainsto theworld from Mode4 liberalisation are potentially
great. Opening of developed country labour markets to temporary entry by foreign
workers equal to 3 percent of the current workforce would generate welfare gains
exceeding those that could be attained from full merchandise trade liberalisation — an
aggregate gain of US$156bn ayear. For both developed and devel oping countries, the
gainswould come principally from the movement of low-skilled workers. Besides, the
temporary movement of persons addressesthe problem of illegal migration —one of the
major concerns of several developed countries.

The majority of OECD countries seem to be facing acute shortages of labour in some
professions, which are not preferred by locals. For instance, Australiareports ashortage
of around 6000 registered nurses, which is around 3 percent of practicing registered
nurses). Conservative estimates of Canada’'s shortage of registered nurses put the
number in therange of 16,000 (or 6.9 percent of the present workforce). Indian nursesare
in great demand inthe US wherethe present requirement of nursesis 126,000 whichis
expected to touch 200,000 in 2005 and crossthe one million mark by 2015, an organisation
involved in hiring nursesfor that country claimed. Every year, an average of 1,000 Indian
nurses maketo the UStofill inthiscritical demand.

Last year, the Australian and the New Zealand governments placed accounting
professionals on an official list of skills that are in short supply. The government is
being urged to relax its visaregulations for foreign graduates. Some organisations are
outsourcing a humber of accounting functions, and have established subsidiaries in
Indiato handletheir outflow. In addition to alleviating the skills shortage, this cuts costs
too. Thiskind of arrangement is likely to become more formalised over the next few
years, with plans afoot for some firms to establish Indian centres that will provide
accounting services to Australian companies, as they do now with IT.

Current Status of Commitment Under GATS

The Uruguay Round of trade negotiations achieved limited liberalisation on trade in
services. A total of only 96 WTO Members made commitmentsto tradein services. A
close analysis reveals that countries at best bound the status quo and in fact, in many
cases there was aroll back from the existing regime. In movement of natural persons
(Mode4), wheremany devel oping countries, including Indiahas comparative advantage,
the commitment level from devel oped country isvery low.

The fresh negotiations on services started in the year 2000 with new approach of
‘requests and offer’. However, till recently, only six proposals were tabled relating to
Mode 4, by the US, the EU, Japan, Canada, Indiaand Colombia. The proposalsreflect a
wide variety of ambitions, from enhancing the transparency of the current regimes to
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securing market access, including the abolition of ENTsand theintroduction of ‘GATS
visa.

An analysis of the commitment schedules show that the sectoral coverage was poor
and countries were more willing to open up less controversial sectors and modes of
delivery of services. A large number of commitments were in sectors such as tourism
while socia sectors such as health and education received very few commitments.
Commitments by modes of supply show that 50 percent of the Members undertook full
commitment for Mode 2, 30 percent against Mode 1, 20 percent in favour of Mode 3 and
virtually none of the countries schedul ed sector specific commitmentsfor Mode 4.

In the run-up to the July Framework Agreement, many Members, developed and
developing alike, were interested in ensuring that the services area would be given
adequate prominence.

The WTO Genera Council Decision was finalised and adopted on July 31, 2004 with
annexes on agriculture, non-agricultural market access (NAMA), services and trade
facilitation. Following the July Decision, Members fixed May 2005 as atarget date for
the submission of revised services offers, and they were urged to make a high quality
offer, particularly in sectors and modes of supply of export interest to developing
countries, with special attention to be given to least devel oping countries (LDCs).

South Asia’ sApproach intheDohaRound

The approach of South Asian countries, especially India, towards services negotiation
was significantly different from their stance on the Uruguay Round. This change in
position resulted from the fact that India, which isthe main player in South Asia, has
experienced arobust growth in services sector inthe 1990s. A year before the launch of
the Doha Round of trade negotiations, India made one of the most comprehensive
submission (WTO Document S/ICSS/W/12) on the movement of professionals before
the Council for Trade in Services. India through its submission has tried to make an
assessment of the nature of liberalisation that has taken place in Mode 4 under the
existing GAT Sframework and the extent to which the objectivesof ArticlelV of GATS
have been operationalised through liberalisation in thismode vis-avis significant export
interest to developing countries. This submission document then identifies the key
barriers to the movement of professionals and the specific problems related to the
existing commitments undertaken by Member countries.

Ever since the launch of Doha Round of trade negotiationsin 2001 India has been one
of the most vocal champions advocating for services trade liberalisation, particularly
under Mode 1 and Mode 4. Prior to the Cancun Ministerial Conference, India and
Pakistan along with some other devel oping countries made thefirst collective proposal
(WTO Document TN/S/W/14) on Mode 4 in July 2003, regretting thelack of substantial
improvementsin the offer submitted at that time.

The period since the Cancun Ministerial withessed more active participation by
developing countries on services negotiations. From South Asia, India and Pakistan
made several joint submissions along with other devel oping countries suggesting ways
to accelerate the GATS negotiations and also expressed the concerns of developing
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countries. The proposals from developing countries, therefore, intended to initiate a
discussioninthe Council for Tradein Servicesinits Special Session about the extent to
which Article IV of the GATS is being implemented in the on-going negotiations. In
addition, in February 2005, Indiaand Pakistan along with ten other devel oping country
Members of the WTO made a submission (WTO Document TN/S/W/31) before the
Council for Trade in Services Special Session seeking broadening the coverage on
categories of ‘Natural Persons’ under the horizontal commitments.

FutureNegotiating Strategy

The current Doha Round of trade negotiations has entered into a crucia phase. India
being the leader of devel oping countriesand al so the largest country in the South Asian
region, hasthe onusof protecting theinterests of alarger group of developing countries
and LDCs. South Asian LDCsviz, Bangladesh and Nepal have also supported India's
stand on Mode 4. Obliviously, among South Asian countries, Mode 4 is one common
areaof interest.

OnMode4, what isimmediately required iseasing of restrictions on existing commitments.
At present, while many schemes facilitate the mobility of the highly skilled labours,
relatively few cover the moderately or low skilled workers of interest to developing
countries. Whileintracorporate transferees enjoy relatively easier conditionsfor mobility,
groups that are more important to devel oping countries (particularly South Asia) such
as contractual or independent service suppliers face several restrictions. Keeping in
view of this fact, South Asian countries must ask for expansion of commitments in
categoriesdelinked from commercial presence (Mode 3). Elimination of ENTswill help
low-skilled and independent professionals.

The GATSnegotiationsare dowly getting complex as US and other devel oped countries
arepersistent inraising security issues. Asper the July framework, devel oped countries
were supposed to improve their Mode 4 offers substantially. But, both the US and the
EU disappointed developing countries by not improving the quality of their offers.
Further, the US also debarred its United States Trade Representative (USTR) from
negotiating visarelated matters under GATS, asit touches upon immigration issues.

Undoubtedly, security concernsare crucial for any country, asit can bewith EU or US.
Hence, thereisaneed tofind out solutionswithin the GATS framework. The concept of
GATS visa, therefore, was proposed by Indiaand other developing countries. Some of
thelegidations, which are pending before the US Congressin fact, support the concept
of temporary workers visa. South Asian countries may aso demand for a stand-alone
agreement on Mode 4 having featureslike short-term GATSvisa, multilatera criteriafor
ENTs and labour market tests (LMTs), strict provisions for return migration, Mutual
Recognition Agreements (MRAS), greater transparency and predictability etc. These
provisions will address the concerns of both developed and developing countries.
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Chapter 5
Multilater al Agreement on TradeFacilitation
I mportant but Complex Agenda for South Asia

Introduction

Trade facilitation (TF) refers to measures that help in simplifying and reducing the
negative impact of customs procedures on imports and exports. Problemsin thisfield
faced by traders include unnecessary and excessive data and documentation
requirements, lack of transparency, absence of rapid legal redress, excessiverelease and
clearance times, absence of co-ordination between customs and other inspection
agencies, the absence of modern customs techniques and inadequate transit regimes.
Broadly defined, these measures include anything from institutional and regulatory
reform to customs and port efficiency and areinherently far more complex and costly to
implement.

The global economy has made considerable progressin the last two decadesin easing
border restrictions on merchandise trade by addressing trade protective measures of
non-tariff barriers (NTBs) and high tariffs through the implementation of structural
reform programmes aswell ascommitments undertaken under the multilateral framework
of the Genera Agreement on Tariffsand Trade (GATT)/World Trade Organisation (WTO).

Nevertheless, devel oping countries were not convinced that binding rulesinthe WTO
would be necessary or helpful inthisarea. From theinception of Trade Facilitation asa
separate issue (added to the agenda at the WTO Singapore Ministerial Meeting in
1996), developing countries have not shown enthusiasm to negotiate a multilateral
agreement of TF commitments.

This paper isintended to contribute to awider discussion on the contents and elements
of themultilateral framework on tradefacilitation by offering South Asian negotiatorsan
opportunity to examine, in greater detail, the challenges posed by the negotiations on
trade facilitation. In addition, it aims to evaluate TF proposals submitted by South
Asian membersand their implicationsfor theregion.

TradeFacilitation: Benefitsand Costs

While Trade Facilitation is subject to numerous definitions, discussionsintheWTO are
limited to the* s mplification and harmonisation of international trade procedures’ covering
the' activities, practicesand formdlitiesinvolved in collecting, presenting, communicating
and processing data required for the movement of goods in international trade’. It
relates to awide range of activities at the border such asimport and export procedures
(e.g. procedures related to customs, licensing and quarantine); transport formalities,
payments, insurance and other financial requirements.

Therapid growth of international tradein recent years, including the rel ativeimportance
of border procedures, has added to the transaction costs involved in the movement of
goods across borders. Progressive easing of border trade restrictions such astariff and
NTBs hasfacilitated growth in the volume of international trade. In turn, the reduction
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of such types of barriers has brought into new prominence the wider regulatory and
institutional shortcomings, such aswaiting time and customs proceduresin the conduct
of international trade. An added impetus has come from the increased complexity of
global trade; decentralised networks of sourcing components and the rapid spread of
information technol ogies and e-commerce has progressively encouraged the growth of
integrated global supply, production and distribution systems.

Inthisenvironment, unnecessary or over-complicated trade procedures and requirements
can mean a significant cost for both businesses and governments. Inefficient border
procedures may also lead to poor export competitiveness and make the country less
attractivetoinvestment, thereby limiting the potential to fully participatein global trade
expansion.

WTO and TradeFacilitation

Trade Facilitation came rushing to the foreground of WTO issues, as the international
business community increasingly expressed concernfor greater transparency, efficiency,
and procedural uniformity of cross-border transportation of goods. While work on TF
hasalong history at the national, bilateral and regiond levels, the WTO member countries
added it to theagendafor thefirst time at the Singapore Ministerial Conferencein 1996.
The Singapore Ministerial Declaration directed the Council for Tradein Goods (CTG)
‘to undertake exploratory and analytical work, drawing on the work of other relevant
organisations, on the simplification of trade proceduresin order to assess the scope for
WTOrrulesinthisarea . While specific e ements concerned with aspects of simplification
and harmoni sation of trade proceduresare already containedin ArticlesV, VII, VIII, X of
the GATT 1994, theWTOlega framework, aswdll asin Agreementson CustomsValuation,
Import Licensing, Pre-shipment Inspection, Rulesof Origin (RoO), Technica Barriersto
Trade (TBT), and the Agreement on the Application of Sanitary and Phytosanitary
(SPS) Measures, they were not seen as creating acoherent framework for TF. Hence, the
response of the Singapore Ministerial Declaration provided the WTO the mandate to
take amore comprehensive look at theissue.

Leading uptothe DohaMinisterial, severa themeswereidentified by member countries

as common issues:

¢ thecost of implementation of TF measures;

¢ the importance of having simplified official requirements in applying information
technology;

¢ thebenefitsof TF on small and medium-sized enterprises (SMES); and

o ¢fforts doneto foster acooperative relationship between governments and the trade
community.

Some of the measures proposed relating to the principles of transparency and
simplificationwere;

e publications and making easily accessible all administrative rules and amended
procedures,

advance ruling;

establishment of enquiry points;

minimum procedures of trade;

modern customs practices;
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e adaptation of international standards; and
® ‘singlewindow’ submissions.

Gaps and overlapping in some areas wereidentified due to lack of proper coordination
among intergovernmental bodies, donors and government authorities.

The importance of these factors were highlighted: the political will of governments;
coordination and cooperation among the providers of technical assistance; transparency
of reform programmes; involvement of all stakeholders; the responsiveness of trade
facilitation to particular needs of recipients; and the use of agreed benchmarksin their
execution for the successful implementation of TF related technical assistance
programmes.

Member countries carried on TF work based on the Doha Mandate. According to its

work programme, the focus was on three core agendaitems:

1 GATT AtrticlesV, VIl and X;

2. TFneedsand priorities of members, particularly of developing and least devel oped
countries; and

3. Technical assistance and capacity building.

With regard to Article X, several delegations proposed to improve and clarify this
provision covering various measures to improve transparency, while some stressed the
need to consider issues, such as differences in corresponding needs and development
levels of member countries. Discussions based on Article VI focused on the issues of
implementation of the proposed measures and challenges faced by the countriesin TF.
Further, discussionswere held on how to clarify and improve Article V and the need to
strengthen and operationalise it by introducing new binding rules.

Although the Singapore Ministerial Conference endowed WTO with the mandate to
address TF comprehensively, the failure of WTO membersto launch negotiationsfor a
considerabl e period of timewasdueto anumber of factors, not least thelack of enthusiasm
from devel oping countries. Devel oped countries, particularly the European Union (EU),
have long argued in favour of negotiating binding rules on TF. Many developing
countries on the other hand have consistently expressed concerns regarding the
incorporation of issues of TF under the umbrella of the WTO work programme. While
acknowledging the need for TF measures, devel oping countries have long opposed the
setting of new binding rules at the WTO on TF.
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Box 1: India’sConcernsat WTO on TradeFacilitation

India’s submission on TF highlights that WTO is not a suitable forum for dealing
with the TF issue, as it duplicates the on-going work of the World Customs
Organisation (WCO). Indiais of the view that efforts undertaken to bridge the TF
gap between developed and developing countries were not fair and these efforts
haveignored thereslity of capacity constraints of devel oping members. Asmentioned
by many other developing members, Indian concern specifically indicates that
negotiations based on binding rules, which ultimately |ead to the dispute settlement
mechanism, would be particularly harmful to developing countries if thereisalack
of progressin the area of S& D treatment so far. Furthermore, according to Indian
perspective, TFisan instrument used by developed countriesfor involving in trade
harassment against devel oping countries. Indiaremains less than convinced on the
need for negotiations on theissue, though Indian government has already committed
toimprove TF asapart of their reform agenda.

(i) Source: CUTS, 2005

Box 2: Bangladesh Concernsat WTO on TradeFacilitation

The Bangladesh position highlights that TF needs to be viewed at through
development angle whereby TF needs and priorities of least developing countries
(LDCs) should be made an integral part of negotiations. Bangladesh calls for
strengthening institutional capacity of LDCs with the technical assistance from
developed countries. Furthermore, there should be no binding commitments for
LDCs vis-a-vis TF measures. Bangladesh further states that technical assistance
and capacity building support should be provided not only in terms of soft
infrastructure but also for hard infrastructure since soft infrastructure alone would
not help in thisregard.

Source: Bangladesh Institute of Development Studies, 2005

TradeFacilitation and South Asia

Theimportance of South Asian countriesfor TF has been reflected intheir efforts made
at the country level to facilitate the flow of goods and services under bilateral, sub-
regional and regional levelsinitiatives. Such initiatives include — the India-Sri Lanka
Free Trade Agreement (FTA), SAARC Preferentia Trading Agreement (SAPTA), Bay of
Bengal Initiativefor Multi-Sectoral Technical and Economic Cooperation (BIMSTEC)
and the scheduled South Asian Free Trade Area (SAFTA). In the context of the Indo-
LankaFTA, the broadening and deepening of the FTA into aComprehensive Economic
Partnership Agreement (CEPA) pays attention to TF. The agenda of the CEPA includes
effortsto go beyond tradein goods, e.g. liberalisation of tradein servicesand investment
cooperation, and an ‘effective mechanism for TF . Within the ambit of the SAPTA,
Article6 stipulatesthat * Contracting States agreeto consider, in addition to the measures
set out in Article 4, the adoption of TF and other measures to support and complement
SAPTA to mutua benefit’.
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SAFTA, whichisscheduled to comeinto forcein January 2006 recommendstheinclusion
of TF, such asharmonisation of standards, simplification of custom clearance procedures,
simplification of banking procedures for import financing, transit facilities for intra-
SAARC trade, remova of barriers to intra-SAARC investments, development of
communication systems and transport infrastructure, and simplification of procedures
for business visas.

Within the framework of the BIMSTEC —which includes Bangladesh, India, Sri Lanka

and Nepal as members—thereexist six priority sectors of cooperation. The sub-section

on Trade and Investment pays attention to TF. Under TF, the following areas were

recognised by the Task Force for cooperation:

¢ trade-related capacity building (HRD, seminar, training, tc.);

* movement of goods (freight, goods in transit, carnet);

e standards, conformity and mutual recognition arrangements (MRAS); harmonisation
of custom procedures;

¢ hanking arrangements, intellectual property rights protection; and

¢ eBIMSTEC (BIMSTEC Task Force, 2005).

Despite notable efforts to integrate South Asian economies and improve international
competitiveness, most of the TF initiatives have yielded limited results. Transaction
costs in many South Asian countries remain high, as evidenced by high transport and
communication costs, long customs and administrative delays at portsand border posts,
and inefficient international payments systems. Furthermore, poor programme
implementation, lack of coordination among and between countries, lack of coordination
among relevant agencies within countries, inadequate skilled manpower and lack of a
multi-sectoral approach to TF, have also contributed to the less than satisfactory
outcomes on TF initiativesin South Asia

Consequently, transaction cost in South Asiaremains relatively high. In four major
countriesviz, Bangladesh India, Pakistan and Sri Lanka, survey findings of the Global
Competitiveness Report (GCR) 2004-2005 delineates business impact of customs
procedures to be more skewed towards being damaging and inefficient.

Intermsof infrastructure, all four countriesare considered to be below average. Interms
of airport infrastructure quality, both India and Pakistan are placed above the mean
level, while Bangladesh and Sri Lanka are below the mean level. The inadequaciesin
airports prevent efficiency of trade. In the context of port infrastructure quality — the
channel through which most trade takes place in South Asia —all four countries have
been placed below mean leve. Further, the success of risk management and post-clearance
audit processes aready in place are considered to be a function of many future
developments, such as changes in the customs clearance procedures and changes to
the CustomsAct, etc., to nameafew. Intermsof irregular paymentsin export and import,
it appearsto be commonin all the South Asian countries considered. However, hidden
barriers to trade do not appear to be an important problem in any of the South Asian
countries.
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July Package

TheWTO Genera Council reached agreement on July 31, 2004 on aframework called
‘July Package' to resume Doha Round of trade negotiations. There seemsto be atacit
understanding that negotiations on TFwould belimited in scopeto ArticlesV, VIII and
X of the GATT 1994. Annex D of the* July Package' dealingwith modalitieson negotiations
on TF states that negotiations shall aim to clarify and improve relevant aspects of
articlesV, VIl and X of the GATT 1994 with aview to further expediting the movement,
release and clearance of goods, including goods in transit.

Article V

The key provision of Article V relates to freedom of transit. In post ‘July Package’
negotiation, severa proposalsprimarily by landlocked countrieshighlighted the problems
associated with transit formalities. These include additional controls and checks,
excessive security measures, excessive documentation requirements and unreasonably
high transit charges. Issues of transit facilities are most relevant to India, Bangladesh
and Nepal. Thishasbeen dealt primarily asabilateral issuein theregionfor example, the
Indo-Nepal Treaty of Trade& Transit. Nepal, for example, facesasevereimpedimentin
trading with the rest of the world due to its landlocked geographic location bordering
Chinaand India. The cost borne by Nepal ese exportersin terms of transport and transit
proceduresare higher (ranging up to 25 per cent) than those of their competitorsin other
countries. India, too, facesissues of transit with Bangladesh (which has been reluctant
to offer transit facilities for fear that Indian goods might enter Bangladesh) along its
north-eastern region. Sri Lanka and Pakistan have also not included measures under
ArticleV intheir TF effort sofar.

Issues of transit facilities under Article V are most relevant to India, Bangladesh and
Nepal. For the most part, transit issues in the sub-continent have been dealt with on a
bilateral basis (e.g., Nepal-India Treaty of Transit). However, India, Bangladesh and
Nepal areyet to accedeto international transit conventions such asthe TIR (Transports
Internationauix Routiers/I nternational Road Transit) convention or the ATA (Admission
Temporaire/Temporary Admission) Convention, although Indiausesthe ATA Carnet to
alimited extent.

ArticleVIII

The provision of Article V111 relate to fees and formalities concerned with importation
and exportation. In post * July Package' negotiation proposal by USto establish specific
parameters for fees charged by members and publish such fees on the Internet. The
proposal also contains a suggestion to get specific expedited procedures for express
shipments. The joint proposal of New Zealand, Norway and Switzerland, calls for
documentation and date requirements to be reduced to the necessary minimum and
proposed the use of international standards.

The status of south Asian countries with respect to the key proposals based on Article
VI indicate that even though these countries have undertaken several computerised
systems such as use of Automated System for Custom Data (ASY CUDA), (EASY),
Electronic DataInterchange (EDI), etc. in order to reduce documentati on requirements
inimport and export procedures, there are continuing procedural complexities. Inaddition,
fees and charges in most of these countries are fairly large in number and the amounts
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can be substantial. According to available information, no official standard processing
time has been set in these countries so far. Some countries such as Indiaand Sri Lanka
have set some basic guidelinesfor their customs stations. Pakistan, Sri Lankaand Nepal
have committed to implement international standardswhile Indiaalso needstoimplement
several reformsto fully meet international standards.

Article X

The key provision of Article X relates to the publication and administration of trade
regulations. The EU proposals have asked for an obligation for membersto ‘ publish and
make easily available' all laws, procedures and rules affecting imports, exports and
goods in transit and to provide such information in a‘simple and accessible manner’
and preferably onlineaswell. In addition, the EU has proposed that all members should
be required to establish a national trade desk where such information will be provided.
This has been backed by Taiwan, South Korea and Japan. Furthermore, as members
introduce new rules and procedures, the EU maintains that these should be notified to
the WTO.

The current status of South Asian countries with regard to the proposals based on
Article X reveals that authorities in India, Pakistan, Bangladesh, Sri Lankaand Nepal
disseminate information using electronic mediato some extent whilethey still use print
mediaaswell. Authorities have started to use el ectronic mediawith the introduction of
several computerised systems. However, in the case of Bangladesh, Pakistan and Nepal,
thereisstill no progress reported with regard to advance rulings. None of the countries
have established a single window enquiry point for traders. In addition, there is no
consultative mechanism at the moment in many countries; the Sri Lankan, Indian and
Nepalese legislations provide the right of appeal to the affected party.

Conclusion

South Asian countries acknowledge that existing inefficienciesin TF measures need to
betackled if they are to become more competitivein international markets. Efficiency
and capacity constraints in South Asia include common factors such as low port
efficiency and less competitive nature, poor port infrastructure, lack of cross border
transit points and road connections across the region, high cost of road transport,
licensing restrictions, poor railway facilities, poor management at customs with high
monetary and time cost, administrative problems, non-transparent trade procedures,
lack of technical equipments used in customs administration, restrictions oninformation
technology (IT) and service sector infrastructure, lack of modern infrastructure networks
and problemsin meeting standards and technical regulations.

Inaddition, political will toimplement TF measures seemsto belacking in some countries.
One of the barriersto TF in these countriesiswide spread bureaucratic barriers at key
government ingtitutions. Furthermore, the pressure from stakehol der to implement TF
measures in most of the South Asian countries is lacking partly because the business
community is not fully conversant with the potential benefits of TF. However, a key
factor inhibiting most devel oping countriesfrom implementing TF measuresisthe cost
associated with large-scaleimprovementsin trade infrastructure.
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It isevident that the concerns expressed by developed countriesin the negotiations are
different from developing countries. While some devel oped members have submitted
their proposalsfor new obligationsor clarificationsof therelevant existing GATT rules,
many developing countries on the other hand insist on voluntary guidelines, rather
than legally binding rule-based agreements. Even though the developing countries do
not disagree with the merits of TF, they argue that compliance with binding TF standards
would be an additional cost to them. LDCs in particular stress the need for precise,
effective and operational S& D treatment provisions and have expressed concerns that
the proposal's submitted so far do not provide for technical and financial assistance by
developed countries. One another submission is that the legal and administrative
implications of proposed measures need to be examined taking into account existing
institutional and administrative capacities of developing and LDC members.

The priority areas in improving TF for many South Asian countries are improving
customs procedures and formalities, harmonisation of standards, removing constraints
on transit procedures, etc. They are, therefore, likely to call for the scope of current
negotiationson TF under the WTO to belimitedto ArticlesV, VI and X of GATT 1994.
And despite the recognised potential benefits of TF, concerns regarding additional
costs associated with new commitments and implementation capacities will mean that
theimportanceof providing S& D treatment and technical assistance and capacity building
for developing countries and LDCs at both the negotiation and implementation stage
needs to be highlighted in future negotiations.

Chapter 6
Development Dimension of the Doha Agenda
A Major Concern for South Asia

Background

Among the devel oping countries, theleast devel oped countries (L DCs) constitute more
than quarter of the total World Trade Organisation (WTQO) members. These countries
areat adisadvantageous position in terms of bargai ning power and negotiation positions,
and hence, are lagging behind in exploiting the benefits of free trade. The share of the
LDCsinworld merchandise exports has even declined from 0.48 percent in 1990 to 0.40
percent in 1999. Given the inequality of the WTO membersin terms of differencesin
stages of economic, financial and technological developments, ‘ Devel oppment Dimension
(DD)’ as envisaged in different General Agreement on Tariffs and Trade (GATT) and
WTO modalities, addresses the capabilities of the devel oping countries, including the
LDCsfor integrationin the multilateral trading system.

Thisintegrationisutmost in reliability throughtheform of special & differential treatment
(S&DT), whichisdirected towardsincreased market access opportunity for devel oping
countries, less obligations, longer time frame for implementation of the obligations,
transition period and technical assistancefor capacity building. Thiswill ensurethat the
developing countries, especially the LDCs secure a share in the growth of world trade
that is commensurate with the needs of their economic devel opment.
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Thedeveloping and LDCsinitially had signed the WTO agreement without understanding
the consequences of the agreement. They raised the ineffectiveness of the S&DT
provisions and implementation of the agreementsin the subsequent WTO Ministerials
in Genevaand Seattle. The agreement madeimpossiblefor the LDCsto reap the benefits
out of the provisions. Moreover the commitments and obligationswere huge burden for
the developing countries.

The DohaMinisterial conference had put the concern of the developing countries at the
centre of the new round of negotiation. It recognised the role of1) enhanced market
access;2) balanced rule; and3) well targeted technical assistance. The Cancun Ministeria
failed dueto lack of consensuson agriculture and Singaporeissues. Finally, aframework
was adopted on August 1, 2004, called the * July Package', which identified DD asthe
priority areas along with the other issues of WTO negotiations and reaffirmed what was
promised in Doha, and laid down the modalities for discussion in the Hong Kong
Ministerial Conference in December 2005. The tools of addressing the DD as cross
cutting issuesasdecided are S& DT, Technical Assistance, implementation and concerns
of theLDCs.

Box 1. Development Related Outcomesof theDohaMinisterial

* Ministerial recognised the implementation related issues and concerns, and also
issued a separate declaration on this subject, paving the way for some serious
negotiations on these issues before the conclusion of the round.

¢ Duetothe Monopoalistic tendency of the pharmaceutical producerswith the patent
protection and resultant rise in prices of medicines due to the provision of the
TRIPs agreement, a declaration on TRIPs and public health was included in the
Ministerial Declaration.

® |n response to the developing countries’ call for addressing the problems of
conflict between TRIPs Agreement and UN convention on Biological Diversity
(CBD), it wasdecided to conduct discussions on the ways and meansto harmonise
these international instruments

® Toaddressthe problem of best endeavour nature of S& DT, it wasdecided to make
precise, effective and operational .

e | abour standards, which had made it to the WTO from Singapore Ministerial
Conference, was dropped altogether from the WTO ambit

* To assuage the fear of the developing countries that environmental issues could
not be used as a form of disguised protectionism, it is decided to narrow down
discussion on this issue.

® |ssues, such astrade, debt and finance, trade and technol ogy transfer, and technical
assistance and capacity building were included in WTO agendafor thefirst time

Negotiationson Development Dimension

Negotiations in DD, which have been discussed in various WTO fora, mainly in the
negotiations on special & differential treatments within the committee on Trade and
Development Specia Session (CTD-SS), coversvarious issues. Thenegotiationsinclude
key elementsasfollows:
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Foecial & differential treatment (S&DT)

Although the provisions on S&DT are considered as an integral part of the WTO
agreements, but so far the developing countries have benefited very little from the
agreements. The Doha Development Agendainstructsthe CTD-SSto review the existing
S& DT provisionsand report to the GC with clear recommendationsfor making them more
effective and operational. Several deadlines were set of the negotiation; the only progress
wasthat the members agreed to set up a‘* Monitoring Mechanism’ for S& DT. 88 proposals
have been submitted by different countries to strengthen S& DT provisions and make
them more precise and operational . Among them 38 proposal swere accepted with minor
changes, 38 discussed in relevant WTO bodies and the rest 12 needed major changes.

Currently, there is debate on which issue needs to be addressed first i.e. either the
agreement specific or the cross cutting issues. Devel oping countries proposed to ook
at agreement specific proposals beginning with LDCs. The WTO GC Chairman proposes
four thematic groups, but the members could not agree on the modalities. Members
agreed to addressfive LDCsproposals, however, therewere differencesin the perception
about the nature and extent of flexibility. Moreover, European Union (EU), the US,
Canada and Japan were unwilling to give exemption to the LDCs from Trade-related
Investment Measures (TRIMs). However, the report of the Chairman of the Trade
Negotiation Committee (TNC) in July 2005 called for providing theL DCswith predictability
and security through duty free and quotafree market access and to addressthe agreement
for specific issues.

I mplementation-related issues and concerns

Implementation issue arises due tol) non-fulfillment of commitment in reducing trade
barriers and2) regulation and processes at the national level. Although LDCs were
given certaintransitional period for implementation of most agreements, but there exists
lack of capacitiesamong these countriesto carry out such measures. Several agreements
implemented by the developed countries like anti-dumping, Sanitary & Phytosanitary
measures (SPS), technical barrierstotrade (TBT) etc are not intheinterest of LDCs.The
progress on theimplementation issues has al so been disappointing with only few resolved
(three out of 99).

On other issues, members just took note of it and needs to find solution by specific
deadlines. However, issues, which were referred to relevant WTO bodies missed all
deadlines. Thereisdivergence of views on TRIPs, Balance of Payment (BoP), TRIMS,
TBT and Customs valuation and the Director General (DG) suggested continuing
consultation. Regarding the geographical indication extension, opinion differed on its
desirability and implication. Thetrade negotiations committee Chairmaninits July 2005
report requested to make effortsto allow progress.

Capacity building and Technical assistance (TA)

Severa developing country members consider the technical assistance and capacity
building (TACB) provided by WTO asthe heart of DD of the Doha Round. Theissues
related to trade-related technical assistance are getting complicated with new issues,
such asTBT, tradefacilitation (TF) etc. Problemswiththe TACB were: 1) focused more
on quantity than quality 2) lack of national ownership and short duration of many
activities and 3) failure to take into account the needs of beneficiary countries.
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The 2005 technical assistance and training plan is more quality oriented than earlier
plans. Thereisalso aneed to move away from seminarstoward building local capacity.
Technical assistance and capacity building must address the broad range of steps
needed to ensure proper participation by developing countries, particularly by the
LDCs. The WTO member countries have pledged Swiss Francs (CHF) 30 million
(US$22.9mn) for a new Global Trust Fund. Joint WTO/Organisation for Economic
Development and Cooperation (OECD) database suggest that TA for TF hasincreased
whilefor SPS has declined. But TA for enhancing supply capacity isstill lacking.

Concerns of least developed countries

Sofar, some progress has been made such as: 1) adoption of work programmefor LDCs
in 2002.2) Extension of waiver of TRIPsagreementsuntil January 2016 and 3) adoption
of modalitiesin Servicesnegotiation.

Market accessfor goods: Already 28 devel oped (except USA) and devel oping countries
have provided duty free and quota free market access on autonomous basis. These are
voluntary and uncertain and not WTO obligations. These includes excluded sector of
General System of Preferences (GSP), which covers al export and administrative
requirement. South Asian LDCs have been left out from deeper preferential treatment in
USA.

Market access for services. Special priority to LDCs should be granted in service
negotiation at sectoral level. LDCsaccounted for 0.4 percent of world tradein commercial
services. LDC modalitiesrefer to market opening in Mode 4, but implementation of the
provisionisfar from satisfactory. During the special session of the service council, there
islittle progress. Revised offer by the US and EC has not improved commitments on
Mode 4. LDCs are asking for adequate and targeted technical assistance for the
assessment and strengthening S& DT proposals to address supply side constraints.

Flexibilityinrules: Accession of LDCsin WTO must provideflexibility. The accession
schedule has been termed as WTO plus and has been discriminatory. Nepal had to forgo
most of itsrightsto S& DT during the process of its accession. The transitional periods
had mostly expired. WTO members should refrain from placing excessive demandson
applicants from LDCs. There is need for a transparent, streamlined and accelerated
accession process in keeping with the WTO rules and discipline.

Technical assistance (TA): Theintegrated framework (IF) of Technical Assistance has
two Windows. Window 1 isfor diagnostic studiesand mainstreaming and window Il for
specific and clearly identified programmes. Among South Asian countries, Bangladesh
wasincluded in old IF and Nepal has undertaken diagnostic study for trade integration
strategy. Consultants conduct these and there is no country ownership. Due to low
level of development many L DCs cannot exploit trade opportunities because of supply
side constraints. But physical infrastructure projects are excluded from window?2. As of
March 2004 Window 1pledge was US$12.5mn and Window |1 was US$8.6mn. TA has
been unhel pful asthey focused on software rather than hardware. Window 2 hasall ocated
abudget of US$1mn for each LDC, which is extremely low to addressiits supply side
constraints.
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Box 2: Development Dimension —July Package

Agriculture
¢ Hexibility to designate an appropriate number of products as Special products
based on food security, livelihood security and rural development needs.

e Specia safeguard mechanism for use in the devel oping countries only.

e Developing countries will have lower reduction coefficients and higher
implementation period on domestic support pillars, longer implementation for
phasing out export subsidies, lesser tariff reduction commitments

¢ The LDCs are exempted from reduction but the non-binding language and
unbounded commitments of duty free and quota free market access have
weakened their bargaining position.

NAMA

¢ | essthanfull reciprocity in reduction commitmentsfor devel oping countries

¢ | onger implementation period and LDCs are exempted from tariff reduction
commitments

Services

e Treated asif not related to market access

¢ Developing countrieswould benefit from liberalisation of Mode 4

¢ |nthe July Package members only note theinterest of the devel oping countries,
aswell as other members, in Mode 4

Trade Facilitation

¢ This is the only text which contains strongly worded technical assistance
language

® Developing countries are not to implement commitments in the absence of
technical assistance

Negotiation Positionsof L DCs

The LDCs adopted the Dhaka Declaration prior to thefifth Ministerial Conference and
recently adopted Livingstone Declaration ahead of the Hong Kong Ministerial
conference. In both the Declarations the main concerns and negotiating position of
LDCs, highlighted are:

Enhanced market access

¢ Binding commitment on duty free and quotafree market accessfor productsfrom
the LDCswith redlistic, flexible and simplified rules of origin to raise the LDCs
market shareinworld trade.

¢ Strengthening the existing preference schemes.

® |ncorporation the provisions to address the erosion of preferences.

¢ Providing amoratorium on safeguard measures and antidumping actions against
theLDCstofacilitate exportsfromthe LDCs.
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Issues related to services

Full implementation of modalities for the Special Treatment for the LDCsin the
negotiation on Trade in Services.

Full market access and nationality treatment to L DCsin the sectors and modes of
supply of export interest to them, including less skilled and non professional
services providers on Mode 4 on temporary and contractual basis.

Adequate targeted technical and financia assistance to the LDCs, including to
carry out sectoral assessments and take part in the request /offer process in a
beneficial and meaningful way.

Developing and applying domestic regulation disciplines including recognition
of qualifications, simplification of administrative practice and visarequirements,
no economic needs tests.

Flexibility in rules

Complete exemption for the LDCsfrom any reduction commitments.

Flexibility for LDCsto determinethelevelsof binding commitmentsof tariff lines
consistent with their trade, development and financial needs.

Operationalising the flexibility agreed in the modalities for Negotiations on TF,
which stipulatesthat LDC Memberswill only berequired to undertake commitments
to extent consistent with their individual development, financial and trade needs
or their administrative and institutional capabilities.

Concerns of the net food importing countries
e Establish aspecia safeguard mechanism to respond to the needs of the LDCsin

order to address import surge and price decline for safeguarding food and
livelihood security and rural development.

Full implementation of the commitments made in Marrakesh Declaration and
Ministerial decisionin favour of LDCsand the Ministerial Decisionson measures
concerning the possible negative effects of the reform programme on LDCs and
net food importing devel oping countries (NFIDCs).

* Ensurefood aid available at all timeto meet the needs of the LDCsand NFIDCs.

Technical assistance and capacity building
¢ Binding commitments on targeted and substantivetechnical assistance programmes

in favour of LDCs to enhance their capacity, to meet SPS measures standard
requirements, Rules of Origin and other non-tariff barriersintheimporting countries.

¢ Full implementation of the guidelinesfor the LDCs.
¢ Theneed for al development partnersto assist LDCsin attaining the MDGs.
¢ Full implementation of the Modalities of Negotiationson TF that ensure adequate

financial and technical assistance and capacity building including support for
infrastructure development for the L DCs, through coordinated and sustained flow
of funding.

Negotiating Positionsof other South Asian Countries

Agriculture isthe main developmental concern in the negotiations for the South Asian
Countries, followed by services and TF. In agriculture, the provisions for S& DT for
developing countries needsto be spelt out in terms of concrete obligations considering
experience in implementation of the Agreement on Agriculture (AoA), the differing
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levels of economic devel opment, the role of agriculturein economieswith alargerural
population and the need to preserve food and livelihood security taking into account
the vulnerability of their agriculture sector. Given this, negotiating positions of the
South Asian developing countries are as follows:

Appropriate level of tariff bindings allowed to be maintained as S& DT measures,
keeping in mind their developmental needs and priorities.

A separate safeguard mechanism on the lines of the Special Safeguard Provisions,
including the provisions for imposition of quantitative restrictions under specified
circumstances should be made available to the devel oping countries.

Flexihbilitiesto be given to developing countriesin the manner of providing subsidies
tokey firminputs.

In addition to the provisions contained in AOA, in relating to agriculture investment
and input subsidies, product specific support given to low income and resource poor
farmers should also be excluded from AMS cal culations.

Box 3: A Case Study of Bangladesh

Textileisalabour intensive sector in Bangladesh. The readymade garment industry
isimportant for the poor. It has created a socia space for woman. Ready made
garment industry accounts for 75 percent of the exports in Bangladesh.

If Bangladesh gets duty free and quota free access to the markets of the US, the
EU, Canadaand Japan its export revenue would increase by 45 percent. Export of
textilesand clothing to Canada and the USwould rise by morethan US$ 700mn.

Bangladesh facesmainly non-tariff barriersin the Indian market. The Bangladesh
Standard Testing Institute certification is not accepted in India.

In services, Bangladesh has opened only telecom and five star hotels. Received
requestsfrom nine members of the WTO in opening business, finance, insurance,
telecommunication, construction, architecture, audio visua , maritime, environment.

Agriculture subsidy in Bangladesh ismuch bel ow the deminimuslevel. It accounted
for 0.48 percent in 2002/03 and 0.51 percent in 2003/04.

Bangladesh has autonomously liberalised tariff. Tariff has been reduced by 25
percent and there are three slabs of tariffs.

Agriculture productsin Bangladesh were bound at aceiling of 200 percent, except
for 13items. Theaveragetariff ratein agriculture was 23.92 percent in 2003.

Thereis no effective measure in place in Bangladesh to deal with the livelihood
issues of the workerswho are likely to losejobs.

Contd...
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e Sofar, only onefirmin Bangladesh invested in anti-dumping case against Indiafor
export of batteries.

¢ Bangladesh provides cash incentives for export of non-agriculture products in
some Sectors.

e T & C, fishand fish products, leather and leather products are the main export of
Bangladesh, and hence accel erated reduction of tariff in these sectorswill lead to
loss of preferencesin these areas.

Conclusion

To successfully conclude the Doha Round of negotiations, the developed countries
have to deliver their commitments, such asimproving market access and removing all
types of barriers for goods and services of export interest for the developing and the
LDCs, andincreasetheir trade related technical assistance. Thiswill help these countries
to alleviate poverty and integrate their economy with the global economy. Along with
this, it isrequired to address the supply side constraints through resource mobilisation
in the form of financial and technology transfer and strengthen and diversify their
productive capacity to increase export volume. At the sametimethereisneed for capacity
building, which will go beyond addressing the normal WTO obligations.

The conflicting interest of the developed and the developing countries needs to be
reconciled and fair compromise needsto be worked out in the forth-coming negotiation.
This must be complemented by clear commitment and political will to make the new
round adevelopment round. The modality for negotiations on different issues needsto
be accepted by December 2005 and the L DCs al so must push for making the provision
of duty-free and quota free market access for all products binding.

This is the priority of the South Asian LDCs in the present round of negotiations.
However, at the same time, it needs to be ensured that progress in the negotiation is
made in all the specific proposals, especially the LDCs proposals and in that context to
effectively addresstheissues of increased flexibility, market accessand capacity building
for the LDCs and the devel oping countries.
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Back to Basics: A Way Forward for World
Trade Organisation Negotiations

RaghbendraJha

ABSTRACT

At a summit scheduled for Hong Kong for the end of the year, the World Trade Organisation’s
(WTO's) 148 members are supposed to agree on an outline for a global trade deal as part of the Doha
Round of negotiations. But progress has stalled, largely because of the thorny issue of farm subsidies.
The Doha Round is set to conclude by the year 2006. This paper evaluates the scope for progress on
this issue and suggests that going back to the core concerns of the WTO would be an appropriate way
of taking the talks forward. The WTO should not be saddled with the additional responsibilities of
environment, property rights, socia conditions and so on. It is up to the ingenuity of the international
community to device an appropriate response to these challenges outside the framework of the
WTO.






I Introduction

Thecurrent round of international trade negotiations—the Doha Round named after the
Qatari capital where it was launched in 2001 —is dressed up as a devel opmental round.
Central to international devel opment ispoverty alleviation and with almost 70 percent of
the poor peoplein developing countriesliving in rural areas, agricultural sector reforms
—inparticular global tradeliberalisation—will becrucial in giving them opportunitiesfor
better lives. However, while the nomenclature has been agreed upon thereis slow, even
halting, progress towards achieving thisend. Thus, arecent World Bank report (Aksoy
and Beghin 2005) noted that despite the recent framework agreement in Geneva,
agricultural protection continues to be among the most contentious issues in global
trade negotiations. High protection of agriculture in industrial countries was the main
cause of the breakdown of the Canciin Ministerial meetingsin 2003, and remains among
the key outstanding issues in the Doha Round of global trade negotiations. The
Ministerial to be held in Hong Kong, in December 2005, is designed to make some
progress towards that end but, as argued bel ow, the chances of success appear remote.

The World Bank (WB) Report argues that although devel oping country agriculture has
shown productivity gainsthereis much room for further cost efficienciesand these are
needed in order to achieve tangible poverty reduction. This requires a supportive
international trade framework — in particular a reduction of agricultural protection in
industrial and some middle-income countries. If these tariff reductions are not put in
place, increased productivity in agriculturewill instead only |ead to overproduction and
price declinesfor many commaodities, undermining competitive poor countries’ efforts
to expand exports and rural incomes. Thisislikely to have a domino effect and other
countrieswill raise protectionist voices.

There has been some progress in reduction of manufacturing sector protection. Thisis
true of both developed and developing countries. But as Francois Bourguignon, the
WB'’s Senior Vice President and Chief Economist, whilelaunching the Aksoy and Beghin
report said:

... (m)anufacturing protection has declined worldwide following substantial
reforms of trade policies, especially in devel oping countries. Yet, many industrial
and developing countries still protect agriculture at high levels, whichis hitting
the world's poor the hardest.

I dentifying superior policy optionsisnot difficult, the WB Report states, but thefeasibility
of reform depends on the power of vested interests, and the ability of governmentsto
identify efficient tradeoffsamong multiple goals—such asfood security, incometransfers,
and expansion of higher-value productsin agriculture.

The situation in regard to agricultural protection has developed paradoxically. While
agricultural subsidies remain high in industrial countries, many developing countries
have significantly liberalised their agricultural sectors. Average agricultural tariffs, the
main source of protection in devel oping countries, declined from 30 percent to 18 percent
during the 1990s, the WB Report argues. In addition, many developing countriesgeneraly
pursued more open trade policy regimes by devaluing exchange rates, abandoning
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multiple exchangerate systemsthat penalised agriculture, making currenciesconvertible
on the current account and eliminating almost all export taxes. However, ‘reactive
protection’ in response to industrial-country support to agricultural producers has
begun to increase in many middle-income countries, especialy in food products.

Although low-income countries have seen increased agricultural trade surpluses in
their trade with both middle-income devel oping countriesand industrial countries, these
countries now export more to middle-income countries than they do to the European
Union (EV), their largest export market in the early 1980s, and the agricultural trade
surpluses of middle-income countries have diminished. Among industrial countries,
Japan hasthelargest agricultural trade deficit (almost US$50bn in 2000-01); the EU, once
the largest net buyer of agricultural commodities, has seen its deficits decline; and
North AmericaFree Trade Agreement (NAFTA) members' trade surpluswith therest of
the world has shrunk considerably.

Projectionsin the WB report indicate that without significant reforms, the agricultural
trade surpluses of industrial countrieswill increase while the devel oping countrieswill
faceincreasing agricultural trade deficits, exacerbating rural poverty. Thereport identifies
both the key policy instruments that distort competition and likely winners and losers
from global reforms, including producers, consumers, and taxpayers within and across
countries. Knowing who is likely to gain or lose from a given reform is critical for
sequencing reforms and putting in place complementary policies, e.g. assistance to
reduce the cost of adjustment in non-competitive sectors. The report concludes that
reform would reduce rural poverty in developing economies, both because, in the
aggregate, they have a strong comparative advantage in agriculture and because the
agricultural sector is important for income generation in these countries. Also,
liberalisation of value-added activitiesiscrucial for expanding employment and income
opportunities beyond the farm gate.

How reforms occur will have important consequences for developing countries, the
report says, noting that the best approach is coordinated global liberalisation of policies.
The WB report illustrates the importance of a multi-commodity approach to reform, as
gainsand lossesdo differ greatly by market. Thisapproach would al so allow the countries
to trade off gainsin some commodities against the lossesin others. For example, world
sugar price increases aone would offset about half the lost quota rents, or about US
$450 mn, for countrieswith preferential access. The WB’sanalysisshowsthat lossesin
rents would be much less than is commonly expected, as high production costs eat up
much of the potential benefit from preferential accessto the high-price markets.

Consumersin highly protected marketswill benefit greatly from trade liberalisation as
domestic (tariff-inclusive) pricesfall and product choice expands. Consumersin poor,
net-food-importing countries could face higher pricesif these marketswere not protected
before liberalisation, because of higher import unit costs. In practice, however, such
concerns have often been exaggerated. For example, dairy consumption in the Middle
East and North Africa would be little affected by trade liberalisation because, while
world priceswould rise, highimport tariffswould be removed, so that the net impact on
dairy consumer priceswould be negligible. Similarly, rice priceswill declinefor consumers
in most riceimporting developing countriesin Asiaand Africa.
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Border barriers remain high in many commodity markets studied (the exceptions are
cotton, coffee, and seafood), including industrial countries and many developing
countries. For example, the global trade-weighted averagetariff for all typesof riceis43
percent and reaches 217 percent for Japonicarice. Many Asian countries accord very
high rates of protection to their agricultural and food markets.

Subsidies have similar effects, depressing world prices and inhibiting entry by inducing
surplus production by non-competitive, and often large producers. Cotton subsidiesin
theUSand EU, for example, havereached US$4.4bn in aUS$20bn market. In dairy and
sugar markets, the effects of export subsidies have been smaller than those of tariffsand
tariff rate quotaschemes, partly because of the export subsidy disciplinesintroducedin
the Uruguay Round Agreement on Agriculture (AoA).

Domestic support and protection policies have substantial negative effects on producers
in devel oping countries, because of the sheer size of the subsidiesrelative to the size of
the market. Such large support programmes shield non-competitive producers, and
penalize efficient producers, often in poor countries.

The plan of this paper isas follows. In part | and |1 assess the current prospects for a
successful Ministerial at Hong Kong. Section |11 reiterates the stated role of the WTO
and explores further, the reasons for the current impasse. Section IV suggests waysto
move forward with the WTO negotiations while focusing on the basic role of the WTO
and section V concludes.

Il. How Likely istheProgressat theHong KongMinisterial

At asummit scheduled for Hong Kong for the end of the year, the WTO’s 148 members
are supposed to agree on an outline for aglobal trade deal as part of the Doharound of
negotiations. But progress has stalled, largely because of the thorny issue of farm
subsidies. The Doharoundisset to concludein theyear 2006. It aimsto boost the global
economy by lowering trade barriers across all sectors.

However, as of late October 2005, WTO taks are threatening to unravel asrich nations
and devel oping countrieswarn they could block consensus at akey Ministerial meeting
in December (in Hong K ong) and thereby scuttle hopesyet again for aglobal trade deal.
The popular press has spoken of the WTO talks as being on ‘life support’.

There appear to be wide gaps separating key playerssuch asthe US, the EU, Brazil and
Austraia. Big food importers such as Japan and Switzerland and devel oping countries
inthe Africa, Caribbean and Pacific (ACP) bloc have bluntly put the WTO on noticethat
their interests have to be addressed if a long-awaited trade liberalisation deal isto be
realised. Thecurrent deadlock centresontradein agricultural produce, whichisseenas
crucia to the success of the current Doha Round of negotiations. Recent talks have
seen bitter splits between the EU, the US and powerful devel oping countriesincluding
Brazil and India over which of them should make the most concessions.

According to aUS offer, Washington would make cuts of 60 percent in trade-distorting
farm subsidies but would require the EU and Japan to make cuts of 80 percent, since
their subsidy levels are higher. The US proposal also calls for the elimination of all
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agricultural subsidies and tariffs by 2023. In response, EU Trade Commissioner Peter
Mandelson put forward an offer to cut farm subsidies in products, including wheat,
dairy goods and rice by 70 percent — five percentage points higher than its previous
pledge. Other subsidisers—including the US—would make lower but proportional cuts,
the EU proposal said.

However, Peter Mandelson and the French President Jacques Chirac have publicly
disagreed with each other on the extent of planned EU concessions. On October 27,
French President broke with the rest of the Union and said he was prepared to block
world tradetalks. Furthermore, Japan’sagriculture minister, Mineichi Iwanaga, said his
country could not accept the US offer asabasisfor discussion. Even, if thereformshad
been agreed to they would have been a tough sell to farmers on both sides of the
Atlantic who have profited from generous government handouts.

Some interest groups said the US offer would not result in significant cutsin aid to
farmersbecausethe proposal rel atesto only the maximum amount Washingtonisallowed
to spend on subsidies, rather than current subsidy levels. Thereislittle information on
how deep tariff cutsthe USwaswilling to makeimmediately, leading to fearsthat the US
offer far from being agenuine attempt to movethetalksforward wasin fact avery clever
piece of manoeuvring.

Articulating devel oping countries’ stand, Indian Commerce Minister Kamal Nath rejected
the US formulation ‘of dightly lesser cuts' on farm tariffs by developing countries,
saying thiswastotally inadequate to meet concerns of poor farmers. Nath also opposed
amove by EU-UStowiden the scope of talks and establish linkages between agriculture
and industrial tariffs and staunchly resisted EU move to link the treatment of sensitive
products and special products in agriculture.

Chancellor Gerhard Schroder of Germany issued awarning that Germany would not be
ableto contribute more to the EU budget, and cast doubt on aproposal championed by
Blair for anew fund to cushion the effects of globalisation. Schroder also used his last
European summit meeting to attack Blair’s efforts to revitalise Europe's economies,
warnhing against adamaging ‘ neoliberalism,” which he said ‘ no onewanted’. Europeans
wanted greater social cohesion rather than increased competition and open marketsthat
drove down social standards. Some of this can be interpreted as opposition to the
Mandel son statement on EU positions at the Hong Kong Ministerial.

France has accused the EU trade commissioner, Peter Mandelson, of overstepping his
mandate by offering cutsto farm subsidies and tariffs. Mandel son hasresponsibility for
negotiating in the trade talks on behalf of EU countries. But before any deal can be
struck, the EU’s final negotiating position requires unanimous support by all 25 EU
countries, so France does have the possibility of vetoing it.

Theimmediate difficulty withinthe EU seemsto be partly asaresult of the disagreements
between Britain, on the one hand, and France and Germany, on the other. British Prime
Minister Tony Blair was blamed by many countries for the failure to adopt the EU’s
multibillion-euro budget, which was seen asadeep blow for Europeanintegration. Since
then he has insisted that, before they agreed on the budget, EU countries had to forge
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anew thinking ontheir economic prioritiesin order to be ableto respond to globalisation
and threats posed by emerging rivalslike Chinaand India. Thiswould include adopting
astance towardsthe WTO Ministerial in Hong Kong. Mandel son was probably at |east
partly echoing Blair’sviews and faced resi stance from anumber of important European
countries. For instance, in ablow to Blair’s liberalising agenda, Chancellor Wolfgang
Schiissel of Austria called for a new, toned-down plan to open up Europe's trade in
services, after an earlier plan had met resistance over fearsthat it would usher floods of
cheap labour into Western Europe.

Suchleadersare a so averseto giving up Europe’ sgenerous social benefitsand subsidies
— some of whish would have to be sacrificed if the Mandelson proposals were to be
exactly followed. Thus Chirac has proposed anew 10bn (US$12bn), investment fund to
be administered by the European Investment Bank. Thus, the European position has
got tangledinintra-EU politics, the Japanese aretraditionally hesitant to make deep cuts
and the US, fully anticipating such reaction, has proposed cuts which have a low
chance of being adopted and which, in any case, do not require large adjustment in the
short-run. The message from the three most significant actorsin global trade does not
augur well for the success of the Hong Kong Ministerial.

[11. TheRoleof theWTO

Against thisgloomy backdrop it is easy to be dismissive of the usefulness of the WTO.
However, itisprecisely at such timesthat one needsto recall the basic rationalefor the
WTO. The core agreement of the WTO among its members consists of binding,
nondiscriminatory terms of reciprocal market access established through multilateral
negotiation and supported by trade policy rules and a dispute settlement system all
WTO members are committed to honour. In the terminology of the ‘new institutional
economics based on the work of, among others, Coase (1960), and Yarbrough and
Yarbrough (1992), WTO membership is to be regarded as contract, with rights and
obligationsthat define the political cost—benefit calculations that countries must make
in deciding whether or not to participate. Since the WTO is a consensus-based
organisation with no real legislative function, it has relied on this simple principle to
motivateitsactivitiesand provide the essential foundation for its existence. Governments
will be motivated to take part in a multilateral contract such as the WTO and make
progress on a new agreement if the contract (or agreement) reduces uncertainty and
transaction costs compared with the alternative of a series of bilateral or regional
agreements. From areal world perspective, the welfare-enhancing benefit of the WTO
derives from its ability to harness the basically mercantilist goal of governments to
secure predictable terms of market access for their exporters. An additional benefit of
the WTO isthat the system reducestransaction costsfor countriesthat seek to liberalise
trade on areciprocal basis.

Traditionally market access has typically been subject to protectionist measures by
sovereign governments to protect import-competing industries. This adds uncertainty
andrisk tointernational trade. Thus, firms often face considerabl e uncertainty in entering
or sourcing from foreign markets, not knowing if governments might changetheir trade
policiesand thereby restrict market access. The denial of accesswould resultinaloss of
the value of investment in production capacity, foreign distribution, supplier relations
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and other trade-rel ated activities. Therole of the WTO hasbeen to establish an agreement
on rules of reciprocal market access, and in so doing to facilitate an environment of
certainty regarding trade and investment in the world economy (Tumlir 1985; Jackson
2002). The political risk of international business — that is, the prospect of arbitrary
actions by governmentsto close or restrict accessto their markets—isthereby reduced.
Thissimple but profound argument providesthe corerationalefor the WTO. Consensus
among WTO membersisthat adherenceto common trade policy rulesfacilitatesreci proca
and non-discriminatory market access and thereby improves national economic welfare
for al participating countries. This single proposition alone unites the 148 current
signatoriesto the WTO in their acceptance of the requirements of membership.

Itisimportant to recognise that the WTO has made politically possiblewhat governments
have traditionally found difficult to do: resist domestic protectionist pressures in the
broader interest of national economic welfare. Though each country may, in isolation,
pursue mercantilist options, the WTO structure enables these countries to reap the
non-mercantilist advantages of more exports and imports for each country. The WTO
has been described as a ‘ peace treaty among mercantilists' (Sauvé and Subramanian
2001) who are otherwise suspicious that their trading partners are bent on maximising
exportsand minimisingimports. Each country’ smarket accessfor importsisa‘ concession’
that istraded for reciprocal market access elsewhere. So, in order to help exportsin one
sector acountry hasto tradeoff by giving up protection of domestic marketsfor another
sector. Sincethisisan agreement among voluntary partners— nation states—if everyone
plays by these rules the system works and it is possible to claim victory on the home
political front. Thevery fact that the WTO has 148 active membersindicatesabelief on
the parts of governments in the broader economic gains from trade for their countries.

However, it should be recognised that the WTO membership is an incompl ete contract
—it does not fully incorporate all the effects of the trading rel ations between countries,
e.g., theenvironment or child labour. It isfor thisreason that appending considerations
other than trade to the WTO may affect its core constituency.

Itisimportant, inthisregard, to recognisethelegal nature of the WTO asan organisation.
Unlike a constitutionally established government, which would wield independent
legidative and enforcement powers over its member nations, the WTO'sadministrative
structure was designed conservatively, in order to protect theintegrity and value of the
coreagreement. TheWTO secretariat, for example, hasalimited budget and asmall staff,
and cannot in principle do anything beyond what its members have specifically delegated
to it. Amendments to and interpretation of WTO rules are furthermore regulated by
governance mechanisms that protect its basic principles. There are no ‘elastic clauses
that can create new rules outside the established bargaining framework based on
CONsensus.

Animportant feature of the WTO core agreement inthisregard isthat it isbacked up by
aDispute Settlement Understanding (DSU). Asinany contractua relationship, itsvalue
depends on provisions that prevent the loss of benefits due to ‘chiseling’ on the
agreement by other members (see Yarbrough and Yarbrough 1992: 40-42). WTO members
can challengethetrade practices of other membersonthisbasis, and WTO rulesprovide
for areview by adispute settlement panel, which decides if the policy in question has
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violated WTO principlesand thereby ‘ nullified or impaired” WTO trade benefitsfor the
complaining country.

The system encourages anegotiated settlement, but if the panel processfindsaviolation
of the rules (subject to review by a WTO Appellate Body), it can direct the WTO
member to change its policy, authorise compensation for the victimised country, or
ultimately — if all other exhaustive efforts to resolve the case have come to naught —
allow for retaliatory sanctions. The DSU contributes significantly to the institutional
value of the WTO by internalising the consequences of violations into the agreement
with specific procedures and penalties, strengthening the incentive of access to
international products, technology, investment, and/or ideas that accompany trade, in
order to recognisethe ‘ gainsfromtrade’ and participatein trade liberalisation based on
reciprocity.

The WTO significantly strengthened its dispute settlement system for the very purpose
of improving the protection of members' core‘ contractual’ benefits. See Milgrom and
Roberts (1992, chapter 5) for a general discussion of the issue of bounded rationality
and incomplete contractsand Yarbrough and Yarbrough (1992, chapter 2) and Trachtman
(1999: 346-50) for a discussion applied to international organisations. The internal
decision-making structure of the WTO providesfurther protection for the core agreement.
The WTO isan international institution based on consensus and without independent
enforcement powers. It cannot, therefore, act asasovereign authority over trade policy,
imposing and enforcing new rulesfrom above on an unwilling membership. In general,
no one country or even asmall group of countries, regardless of their size or importance
inworld trade, isin aposition to change the content of the WTO agreements. According
to the WTO rules, any amendments that change the rights or obligations of members
require approval by atwo-thirds majority of all member countries. Based on current
membership, agroup of 48 or more countriescould effectively block areform programme,
for example. In addition, the WTO Ministerial Conference hasthe power to decide, by a
three-quarters vote, whether countries not accepting the amendment will be allowed to
remain as WTO members under an exemption from the amendment.

There is, thus, a strong indication in the WTO rules that amendments introduced
independently will require nearly universal acceptance in order to be implemented as
part of the WTO core. Thisconstraint on reform suggests that an acceptabl e set of rules
on non-trade issues in the WTO system, for example, would require comprehensive
negotiations and overwhelming support for a multilateral agreement on all the issues,
submitted as a package for avote. These constraints explain the difficulty of extending
the current framework to includetrade rulesfor environmental protection, labour standards
harmonisation, or human rights abuses. The only major amendment to the General
Agreement on Tariffs and Trade (GATT) itself has been the agreement on trade and
development (Part 1) adopted in 1964.

Thefact that the importance of asingle country or agroup of countriesislimited inthe
WTO stands in sharp contrast to that in other international organisations such as the
International Monetary Fund (IMF) — Jhaand Saggar 2000, where exercising of power is
linked to dollar contributions and have the potential of being arbitrary. In fact, the
Uruguay Round reforms to the dispute settlement process removed the veto power of
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individual countries, virtually guaranteeing the adoption of panel decisions. See Yarbrough
and Yarbrough (1992, chapter 2) for a discussion of dispute settlement as a strategic
organisational issue.

IV. TakingtheWTO Forward-Thinking I nsideand OutsidetheBox

The WTO today presents a paradoxical picture. We have aglobal trading system early
in the new century: a strengthened global organisation with a growing membership on
the one hand; increasing and conflicting demands that the organisation is hard-pressed
to satisfy on the other. In this section | indicate some ways to move forward.

Thefirst point to recogniseisthat the WTO should not be asked to do too many things.
For instance, the WTO core agreement amendment was motivated by a desire among
the early GATT Contracting Parties — mostly rich industrialised countries — to make
GATT membership more attractive to |ess-developed countries. It would be difficult to
make this same argument with regard to adding socia and environmental chaptersto the
WTO.

A challenge— —intellectual aswell as administrative—for the global community isto
develop new global institutions' and to strengthen existing ones to promote
environmental quality, human rights, labour standards and the like. Theseissues do not
enjoy agloba WTO-like consensuson aframework of commonly accepted rules, rights,
and obligations. The expanded institutional framework could take varying forms:
extensions of regional economic integration agreements to harmonise environmental
standards, issue-specific treaties to protect certain species or reduce certain types of
pollution, development and aid pacts with human rights commitments, a strengthened
International Labor Organisation (ILO) to promote labour standards, etc. Thisapproach
would allow increased participation by issue-oriented non-governmental organisations
(NGOs), whose expertise and advocacy could thereby be applied most directly to specific
goals. Instead of unilateral trade restrictions, such agreementswould also alow abroader
range of compliance measures, such asdiplomatic sanctions and negotiated agreements.
At the sametime, it is surely one of the most important challenges of our time that we
ensurethat the slow progress on these fronts should not be used asacover for following
protectionist policies at the WTO negotiations. Whether the integrity of the WTO can
be maintained will depend on the consistent support for trade liberalisation by major
WTO member governments. The creation of new non-tradeinstitutionswill increasethe
chances for afavourable outcome because | egislators who may otherwise vote against
trade liberalisation are more likely to support it if given the opportunity to vote for a
World Environmental Organisation (WEQ) (or other comparableinstitutional measure)
as part of the package. And given the opportunity to establish adedicated international
agreement for their cause, advocates would find it difficult to reject the compromise of
getting aWEOQ in exchangefor leaving the WTO alone.

Second, the WTO system providesan additional benefit, especially for smaller member
countries, in acting asasort of ‘leveling’ device. Because of the most-favoured-nation
(MFN) clause, basic WTO rules on market access, and a dispute settlement process,
smaller countriesarelesslikely to be bullied by large countriesin trade policy matters.
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To be sure this ingtitutional feature is imperfect, because large players in the WTO,
notably the US and the EU, have disproportionate influence on trade negotiations and
theimplementation of the agreements. But that isbecause of their weight inworld trade
and isnot an intrinsic drawback of the WTO itself.

Third, the WTO should not be subjected to goal fatigue. Article XVI1Ilb of the WTO
callsfor negotiationswith aview to reducing duties. It needsto be stated that the WTO
is about freer trade not free trade.? There has never been a GATT/WTO negotiating
round in which the stated goal was across-the-board free trade. It should further be
recognised that the WTO is concerned with bound tariff rates, not applied rates. The
focusis on the coverage of tariff bindings, the conversion of specific rates of duty into
ad valoremrates, and the gap between applied and bound rates. Whether or not the rate
isactually zeroisadistinct issue. Many countries — developed and developing — are
wary of the adjustment costs associated with tariff cuts. Furthermore, the empirical
evidence in support of the free trade proposition is not universally accepted. As
Panagariyaet d. (2001), referring to recent surveyspoint out, traditional empirical estimates
of pricedagticitiesdo not support the casefor unilateral liberalisation. In contrast, their
paper isone of the few to support the case for unilateral liberalisation by substantiating
the small country assumption as regards trade policy. But then the EU and the US do
not satisfy the small country assumption. Another area of disagreement is the link
between trade liberalisation and growth. Rodriguez and Rodrik (2001) point out that
policy advice should be careful about data and methodology and, unless thisis done,
one can cometo the conclusion that trade liberali sation does not necessarily and always
lead to higher economic growth.

Extension of the GATT rules to services, government procurement and intellectual
property has already stretched the system dangerously. With the dispute settlement
process generating new rules, which also extend the scope of the WTO into new areas,
the cohesion of the membership isweakening.

In principle, trade liberalisation does not conflict with environmental and social goals,
and in many ways provides the economic underpinnings that actually support these
goals. Reductions in agricultural subsidies and trade restrictions in foodstuffs would,
for example, in many casesimprove both environmental quality and economic welfare
(Esty 1996). Recent studiesindicate that trade, by promoting development, also tendsto
increase preferencesfor environmental quality (Antle and Heldebrink 1995; Dean 2000).
Similarly, the principles and goals of the WTO support the promotion of human rights
through increased economic welfare and stability (Petersmann 2000; Lim 2001), and the
freedom to exchange goodsis, in itself, arguably a human right (Sen 1999; Srinivasan
1996). Therole of tradein economic devel opment al so contributesto worker rightsand
labour standards. From a strictly economic theory point of view, trade liberalisation
tends to benefit labor in developing countries, the abundant factor of production. Itis
true that the beneficial effects of trade on non-trade goals are often part of along-term
process that may take many years to come to fruition. Yet governments should avoid
any systematic retreat from trade liberalisation, even as part of a strategic effort to
enforce global social and environmental standards. Such effortswill harm all countries
and erode the economic foundation for progress.
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The issue coverage of the WTO has gone well beyond the original mandate of its
predecessor, the GATT, which was essentially to reduce tariffs on manufactured goods.

WTO agreements now cover a broad range of trade-related issues, including foreign
investment and intellectual property rights (IPR), services, and agriculture, among others,

most of which are part of a‘single undertaking’ that binds the entire membership. The
expansion of WTO rules into new sectors and even into new types of trade-related
regulationsin most cases represents a straightforward extension of the core agreement
into new products or variants of market access issues. But the expansion of WTO into
policies other than those dealing with market access has proven to be problematical, in
that it has complicated the simplereci procity formulaassociated with the core agreement.

In the Trade-Related Aspects of Intellectual Property rights (TRIPs) agreement, for
example, WTO members have agreed to develop and/or harmonise their intellectual

property protection laws to a global standard. In contrast to traditional trade rule
agreements, which reduce government intervention in markets, the TRIPs agreement
requiresincreased intervention. Furthermore, TRIPs does not enjoy the universal support
among economists that free trade does, largely because it represents the protection of

monopoly rights, and implies substantial transfers to patent and trademark holding
countriesfrom countriesthat import these products, whiletrade liberalisation generally
implies gains for al participants. One could argue that such negotiations belong in a
strengthened World Intellectual Property Organisation (WIPO) rather thanthe WTO. In
addition, some of the more controversial aspects of TRIPs, including compliance
timetables for developing countries and the coverage of critical medicines, have been
subject to revision and re-negotiation. These complications indicate the problematic
nature of WTO bargaining outside the traditional framework of trade negotiations. On
the other hand, it is important to understand what the developed countries would be
willing to concede in return. Despite, the repeal of the Multifibre Arrangement (MFA)

we have seen that freetradein textilesis encountering resistance and reducing subsidies
for agriculture is an uphill task. In any case, the bargaining price for socia chapters
would be high, if indeed they became negotiable at al. Progressin these areasis much
morelikely inabargaining framework that can more easily internalise both the economic
and political trade-offs of an agreement.

Fourth, the dispute settling mechanism within the WTO needs to be strengthened. In
recent times, dispute settlement within the WTO has become strong and is no longer
based on the rule of consensus. However, the political decision-making processremains
de facto governed by the principle of consensus. Compared with the new dispute
settlement process, the political decision-making process now appears weak and
inefficient. Asevidencerecall thefirst strenuous attemptsto review the Dispute Settlement
Understanding (DSU) which were abandoned after thefailure of the Seattle Ministerial
Meeting in 1999, and the new negotiationsto ‘improve and clarify’ the DSU, launched
after the more successful Ministerial Meeting in Doha. Tensions between the dispute
settlement process and the political decision-making process have growninthelast ten
years. Until 1999, the new dispute settlement system was frequently praised as an
important achievement. However, enthusiasm for this has waned considerably since
then. It issignificant that in his Farewell Speech of July 31, 2002, the outgoing Director
General, Mike Moore, did not even allude to dispute settlement in his list of WTO
achievements of the last three years.
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Thereasonsfor thisare clear. Thefirst cases decided under the new dispute settlement
system were ‘left overs’ from the old GATT regime and the results were more or less
along expected lines. In addition, the political decision-making process functioned
relatively well and successful negotiations were speedily concluded on
telecommunications and financial services. After this, the cases decided by panelsand
the Appellate Body moved into unexplored territory and produced less expected and
more controversial results, e.g., those on unsolicited amicus curiae briefs, on balance of
payment problems (Article XVIII of GATT 1994) and on regional trade agreements
(ArticleXXI1V of GATT 1994).

Fifth, efforts should be undertaken to clearly define and limit therole of outside agencies.
In particular in recent timestherole of NGOs— particularly from the North — has become
controversial. Many member governments profess sound reasonsfor restricting outside
participation in the activities of the Organisation. As Sampson notes (2001, p. 11),
‘“WTO membersjustify their reluctance on the grounds that the WTO is both alegally
binding instrument and a forum for negotiations' . More than any other international
agency, the work of the WTO is linked to intergovernmental negotiations, with the
national delegates chiefly acting as actual or potential negotiators and the Secretariat
assisting themin that capacity. Few governments, if any, would welcomethe active and
regular participation of outsiders in negotiating processes, entirely for valid reasons.
Further, many if not most of the NGOs, which aspire to greater influence in the WTO
either do not share or actually reject the objectives of the Organisation.® They are
opposed to freedom of cross-border trade and capital flows, suspicious of further moves
in that direction, and preoccupied with what they see as the damaging effects of
globalisation. In these organisationsthere appearsto be ageneralised hostility to global
capitalism, multinational enterprises, and theidea of amarket economy. Moreover, the
issueis divisive since the support for closer NGO involvement has largely come from
some of the OECD member countries, whileitisfirmly opposed by the governments of
most developing countries who see these NGOs as advocates of non-tariff barriers
(NTBSs) such as labour standards.

TheRoleof theProject ‘WTO DohaRound & South Asia: Linking Civil Society with
TradeNegotiations

Thereisaconsiderable need for increasing the participation of civil society organisations
(CSOs) from the South in the WTO debate. Such participation could provide more
effectiverepresentation for thecitizenry of Southern countriesincluding, andin particular,
marginaised groups, which will be serioudly affected by theway the WTO talks proceed.
Such organisations can also strengthen the links between trade, development and
poverty reduction.

Inthis context, the CUTS sponsored collaborative project entitled, ‘ WTO Doha Round
& South Asia: Linking Civil Society with Trade Negotiations', which aimsto establish
linkage between the CSOs and research institutions while conducting advocacy with
the governments and at the inter-governmental organisations. The project has duration
of 15 months from January 2005 and is being implemented in five major South Asian
countries. The project focuses on five key elements of the WTO negotiations, viz.,
agriculture, non-agriculture market access, development, services and trade facilitation.
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The novelty of this project’s approach liesin seeking country positions on these issues
from participating countriesand then find common ground in order to develop acommon
South Asian position for the Hong Kong Ministerial and beyond. Theremaining papers
inthisvolume are indicative of the fine work being done as part of this project.

There is consensus on the need for greater participation by the developing countries
and southern NGOs in WTO decision-making and capacity building to support such
participation. It appearsthat the devel opment community, north and south, isin substantial
agreement on a future trade agenda. Among developing countries, however, several
authors note differences between the middle-income industrialisers, who are most
concerned over the distribution of gainsin anew trade round, and the poorest developing
countries, who fear marginalisation and require assistance to exercise their right of
participation inthe WTO. Therift between northern NGOs and devel oping countriesis
now reaching dangerous proportions.*

V. Conclusions

It is an oft-repeated rhetoric that the WTO stands at a crossroads today. Whereas its
appeal has spread far and wide with countries representing more than 90 per cent of the
world’s population aready in it and the rest keen to do so its agenda has been thrown
wideopen and itsoperational flexibility compromised.

Theforthcoming Hong Kong Ministerial Round facesanumber of challenges. Asargued
above, it could flounder on the issue of agricultural subsidies. It also hasto face other
pressing issuessuch astradein services (Mattoo 2005) and awhole plethoraof additional
concerns that have encroached into the WTO agenda.

This paper has proposed a set of measures to ensure that the WTO functions smoothly
and inaccordancewith itsbasic purpose. TheWTO cannot beall thingsto all participating
countries and should be allowed to perform its basic functions. Thisinvolvesfocusing
sharply onitsbasic roleof liberalising trade to the exclusion of other objectivesthat are
being imposed onit. The WTQO's core agreement tendsto focus governments’ attention
directly on trade and the traditional domestic tradeoffs associated with it. Governments
implicitly understand that opening WTO negotiationsto non-tradeissueswill complicate
the negotiations, although both the US and the EU have introduced such issues into
trade discussionsasaresult of domestic pressures. Partly asaresult of suchimpositions
the very relevance of theWTO isin doubt asregional trade agreements proliferate and
multilateral tariff reductionstake back seat.

At the same time the world community faces the challenge of evolving institutions to
address other trade related issues that have global ramifications, e.g., environmental
effects, social standards and human rights. The most promising alternative would beto
develop international bargaining channels on such issues, where their views and
positions will encounter a more efficient negotiating framework. In other words, the
alleged ‘democratic deficit’ would be more easily rectified through the creation of
dedicated global institutions or other negotiating opportunitiesto deal with theseissues.
Instead of seeking to close the gap by adding socia chapters to the WTO — which
would erode the WTO consensus by undermining the core agreement — advocates of
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non-trade goals should push hard for new international agreements, conventions, and
organisations that will give them a direct voice in these matters. WTO negotiations
cannot and should not be held hostage to the fact that full consensus on such issuesis
yet to emerge.

Endnotes

1 Thus in the case of trade-environment linkages some authors have suggested the creation of a
World Environmental Organisation (WEQO). Thus Lodefalk. and Whalley (2002) have asserted
the requirement that a WEO should internalize the economic costs and benefits of pursuing their
goals. Constructing institutions on the hard rock of economic logic is in principle the most
efficient way to improve global welfare. Yet such agreements and ingtitutions will need to internalize
the political costs and benefits of cooperation as well. Jha et al. (2002) indicate the contours of
the bargaining that might precede the formation of a WEO.

2 Bhagwati (2002) and Irwin (2002) present cases for free trade but this is not central to the WTO
agenda.

3 In this connection, David Robertson has reported (Robertson 2000, p. 1132) his experience that
‘A search of NGOs' websites that claim to be part of “civil society” does not reveal any that
support liberal trade’.

4 This is not to suggest that NGOs do not have an important role to perform in advisory and
monitoring capacities. Indeed there maybe a risk that the WTO may become too bureaucratic.
This aspect of reality has been well described by William Letwin:

Each particular field of policy is a relatively closed environment, peopled by official and
private specialists, who work with recondite information and esoteric outlines, habits and precedents
which can only be dislodged against considerable opposition and at the cost of upsetting time-
hallowed expectations. Each field of policy therefore runs on with a momentum of its own

which persists even when the ensemble of policies is changing its shape. (Letwin 1989, p. 633)
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