
Chapter 6

Competition Regime and Consumer Welfare*

1. Consumer Welfare and Rights

To start the discussion of consumer welfare we should try to understand who or what is a consumer. Simply put a consumer is someone who buys and uses goods or services. The Indian law for consumer protection (Consumer Protection Act 1986 and its amendments) has defined a `consumer’ in greater detail.  

This Act states, `consumer' means any person who buys any goods for a consideration which has been paid or promised or partly paid and partly promised, or under any system of deferred payment and includes any user of such goods other than the person who buys such goods for consideration paid or promised or partly paid or partly promised, or under any system of deferred payment when such use is made with the approval of such person, but does not include a person who obtains such goods for resale or for any commercial purpose. Moreover, as per this law, a consumer is someone who hires or avails of any services for a consideration which has been paid or promised or partly paid and partly promised, or under any system of deferred payment and includes any beneficiary of such services other than the person who hires or avails of the services for consideration paid or promised, or partly paid and partly promised, or under any system of deferred payment, when such services are availed of with the approval of the first mentioned person, but does not include a person who avails of such services for any commercial purposes. It further qualifies that `commercial purpose’ does not include use by a person of goods bought and used by him and services availed by him exclusively for the purposes of earning his livelihood by means of self-employment.
There are very few among us who would contest the assertion that markets for goods and services exist because there are consumers. When a consumer goes to the market she expects good prices, a degree of choice and safe and quality goods and services. When she gets all of these and a few things more, she is happy and her welfare is enhanced. What are these few things more? Well, the consumer wants to be protected from unscrupulous sellers or providers and be able to voice her grievances effectively and get redress when wronged. 

Consumer welfare is an object that the state might want to achieve and consumers would desire. However what would allow and facilitate this is a set of rights, clearly delineating what consumers should get. The United Nations Guidelines for Consumer Protection
 (UNGCP) which was adopted by the UN General Assembly in 1985, and amended in 1999 is a document that has been generally agreed to provide this framework of consumer rights. Consequently, Consumers International distilled this document to a set of eight rights, that guarantee consumer welfare. These rights are:

· Right to Basic Needs

· Right to Safety 

· Right to Choice 

· Right to Redress

· Right to Information 

· Right to Consumer Education 

· Right to Representation 

· Right to Healthy Environment

So when these above rights are upheld we can say consumer welfare has been enhanced. Among these eight rights the one mentioned last (Right to Healthy Environment) was added much later, after much debate and discussions led to the addition of a new section (Section G) to the United Nations Guideline for Consumer Protection in 1999. These eight rights of the consumer can be contained under three broad categories or rights clusters, namely Access, Quality and Participation. This grouping under clusters is shown below:

Access: (Right to) Basic Needs, Choice      

Quality: (Right to) Safety, Healthy Environment 
Participation: (Right to) Redress, Information, Consumer Education, Representation

In the present chapter both these rights clusters are used in the analysis of the impact of the competition regime on consumer welfare. 

It goes without saying that rights always come with responsibilities. In case of consumers, the prime responsibility relates to consuming responsibly and participating and engaging in actions for betterment of their lot. 
2. Competition Regime and Consumer Welfare

2.1 Contours of Competition Regime in India and Consumer Welfare 

The competition regime of a country comprises of competition law, government policies that affect functioning of markets, sectoral regulatory policies and laws, and any other law that affects functioning of markets. 
The preamble to the Competition Act, 2002 says that it aims to prevent practices that have an adverse effect on competition, promote and sustain competition in markets, protect the interests of consumers, and ensure freedom of trade carried on by other participants in markets, while keeping in view the economic development of the country
. So the interests of consumers are clearly set out in the introduction to this legislation. However this Act in particular and the competition regime in general does not guarantee anything more than this. It is surely not a panacea for all ills.

While mentioning protection of interests of the consumer, as one of its objectives, the law then goes on to define a consumer a bit differently from the definition we find in the Consumer Protection Act (COPRA). Unlike COPRA, the Competition Act does not exclude commercial purpose from the definition of a `consumer.’ So a person buying or hiring goods or services for commercial purposes is also considered to be a consumer by this legislation. 

This broadens the definition of consumer and somewhat blurs the line between business interests and purely consumer interests. In this chapter we are concerned with consumer interests following the definition of consumer given in COPRA while the `business-as-consumer’ interests are discussed elsewhere in this book. It needs to be noted that blurring of interests often leads to undesired outcomes and may point to vested interests at play. The Raghavan Committee report on Competition Policy and Law sites a note of caution and gives a directon when it says, `In the name of public interest, many Governmental policies are formulated which are either anti-competitive in nature or which manifest themselves in anti-competitive behaviour. If the consumer is at the fulcrum, consumer interest and consumer welfare should have primacy in all Governmental policy formulations.’ Furthermore the Raghavan Committte report makes a clear distinction between commercial interests and purely consumer interests when it says, `consumer is a member of a broad class of people who purchase, use, maintain and dispose of products and services. Consumers are affected by pricing policies, financing practices, quality of goods and services and various trade practices. They are clearly distinguishable from manufacturers, who produce goods and wholesalers or retailers, who sell goods.’

	“People of the same trade seldom meet together, even for merriment and diversion, but the conversation ends in a conspiracy against the public, or in some contrivance to raise prices.”
      -Adam Smith, The Wealth of Nations (1776)


In India the Competition Act, 2002 is the law dealing with competition issues on the overall. This Act was preceded by the Monopolies and Restrictive Trade Practices (MRTP) Act which happens to be still in force because the Competition Act hasn’t still been fully implemented. Besides these there are various government policies, legislations, orders dealing with both cross-cutting (e.g. regulatory reform policy) and sectoral issues (telecom related legislation) which have competition related elements embedded, that together constitute the competition regime. 

What follows is a brief description of how some of the significant elements (policies and law) of the regime can have an impact on the consumer. 
Policies
:

Cross-sectoral:

Trade Policy –Elements of trade policy relating to intellectual property and anti-dumping measures have strong anti-competitive dimensions and can affect consumers by restricting access to new patented drugs (because of prohibitive prices) or cheap imports. Easing of tariffs would generally lead to increased choice for the consumer both in terms of price and quality.

Industrial Policy –Industrial policy elements like delicensing, removal of capacity expansion restrictions, removal of protection (reservation of products) to small-scale industries etc allowed firms to expand thereby facilitating achievement of economies of scale and scope, which can result in better prices and quality for consumers.

Privatisation/Disinvestment Policy - Privatisation of state-owned enterprises and disinvestment aims to bring competitive forces at play and as a response to regulatory failure. However in lieu the purchasers bargain for continuance with monopoly position which is anti-competitive and can directly affect consumer through prices and quality. Such policies should strengthen competition and not weaken it. 

Regulatory Reform Policy – Regulatory reform is necessary to deal with regulatory failure and to protect competition. A regulator is necessary to separate policy formulation from regulation and thus achieve insulation from politics, which can have adverse effect on competition. Creation of effective regulators should be beneficial for consumers.   
Intellectual Property Policy – Elaborated in Patents Acts and Plant Varieties Farmers Rights Act. Has anti-competitive elements as it grants significant economic exclusiveness to producers of new biotech products and processes. Could affect consumer through increase in prices of patented drugs. Some, but not enough, safeguards are built in. 

Sector-specific:

Drugs and Pharmaceutical policies - Includes the New Drug Policy, 1994 and Indian Pharmaceutical Policy, 2002. Competition promoting elements of the `New Drug Policy’ include liberalised criteria for selecting bulk drugs/formulations for price control, abolition of industrial licensing for bulk drugs, removal of barriers to capacity expansion and promotion of increased foreign equity participation, The `Pharmaceutical Policy’ elements include further reduction of number of price-controlled drugs, promotion of drug development and pharmaceutical research, further boost to foreign equity and abolition of industrial licensing for bulk drugs, intermediates and formulations. Gradually doing away with price controls especially in the backdrop of the product-patent regime kicking-in and relevant market inelasticity, could have adverse consumer impacts through prices.

New Telecom Policy 1999 – This and associated policy elements facilitated competition in the sector by introducing revenue sharing regime for operators, strengthening the regulator, among other things. While some benefits of competition have accrued to the consumer, structural anomalies including lack of penalising powers of the regulator remain problem areas.

Laws and related Instruments:

MRTP Act –By controlling monopolies and other restrictive trade practices the MRTPC (Monopolies and Restrictive Trade Practices Commission) created under this Act, has the power to play an important role in protecting consumer rights through better prices, quality etc of goods and services. 


Competition Act 2002- Set to replace the MRTP Act. Emphasises behavioural approach in examining competition in market rather than structural approach followed by MRTP Act. Creates the Competition Commission of India (CCI) which among other things has a competition advocacy role. Under this provision, the CCI has to generate awareness and conduct training programmes for all stakeholders. The other core areas on which the Act focuses are anti-competitive agreements, abuse of dominance and regulation of combinations. Consumers and consumer associations can move the CCI for offences relating to anti-competitive practices or abuse of dominance. The preamble to this legislation says this Act is intended to `protect the interests of consumers.’ As Competition Act, 2002 is still to be fully operational, the MRTP Act continues to be in force.
COPRA (Consumer Protection Act, 1986 amended 1993, 2002)-Enacted for the specific purpose of protecting consumers’ rights and providing a simple quasi-judicial dispute resolution system for resolving complaints. It also envisages establishment of Consumer Protection Councils at the Centre and states to promote and protect consumer rights. Among other things the law deals with unfair and restrictive trade practices (like manipulation of price) which are anti-competitive in nature. The COPRA and MRTP Act between themselves play a complementary role with respect to unfair trade practices.                             

Essential Commodities Act (1955)- This Act has a supporting legislation `Prevention of Black Marketing and Maintenance of Supplies of Essential Commodities Act, 1980.’ By controlling black marketing it controls anti-competitive practices while on the whole this supporting legislation and the parent Act addresses the consumer’s right to basic needs. 
Indian Patents Act- In its amended (2005) form the Act grants significant economic exclusiveness to manufacturers of patented products. There are some in-built mechanisms to check extreme causes of competition restriction. The Act while rewarding innovation has negative implications for consumer access to generic varieties of patented drugs etc. 

Drug Prices Control Order (DPCO) 1995- The number of drugs coming under price control were reduced by almost half and the mechanism that determined price was further simplified by this order. The order while allowing further competition by liberalising price controls could affect consumer access to medicines because of possible adverse impacts on prices.
BIS Act 1986 - A market without standards is detrimental to the goals of competition.             The Bureau of Indian Standards (BIS) sets standards (quality, safety etc) for various kinds of products. In certain cases the government in consultation with the BIS can make such standards mandatory for certain products or processes. This Act while geared more towards protection of consumer safety, facilitates competition. 
Electricity Act 2003.-It creates a liberal policy environment to facilitate the entry of new players into the business of electricity generation. The Act vests the power of determining tariffs to the appropriate regulator (State and Central Electricity Regulatory Commissions) and not the generating company. The State Electricity Regulatory Commissions are expected to regulate prices that final consumers pay and also to foster competition. It also phases out cross-subsidisation and insists that the government make upfront payment to electricity distribution utilities if any particular section of consumers have to be subsidised.  This Act promotes competition through tools like `open access’ while also introducing regulatory discipline to address consumer concerns regarding price, basic needs etc.

Telecom Regulatory Authority of India (TRAI) Act (amended 2000) - An Act empowering the regulator of this sector but falling short
 of giving it penal powers. The Act facilitates competition through regulation. It has pro-consumer elements relating to quality and access. 

Food Safety and Standards Act - The Food Safety and Standards Bill, 2005 consolidates eight laws governing the food sector and establishes the Food Safety and Standards Authority (FSSA) to regulate the sector. It is a part of the competition regime because it seeks to ensure competitive outcomes i.e. better standards, which is also good for the consumer.
It is to be noted here that while a comprehensive competition legislation (Competition Act, 2002) has been framed, the country does not have a comprehensive national competition policy. The government has recently directed the Competition Commission of India (CCI) to form an `Advisory Committee’ for developing a consultation paper on the National Competition Policy for India. In the absence of a National Competition Policy, the government’s thinking on competition policy can be gauged from some of the statements below. 

`I do hope that in the New Year we can all work together to build a more equitable, competitive and humane India…This is a do-able agenda…’
- Dr Manmohan Singh, Prime Minister of India, The Economic Times, Dec 25, 2004

`All regulatory institutions will be strengthened to ensure that competition is free and fair. These institutions will be run professionally.’ 

- from National Common Minimum Programme of the Government of India
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Schematic diagram showing relation between competition regime and consumer welfare. Solid arrow in black shows the questions addressed in this chapter 

2.2 How Competition Regime Impacts Access 

Right to basic needs and choice constitute the principal elements of the Access cluster. Basic needs is an important right for the people of this country because a large section of the population is poor. There are two ‘goods’ and six ‘services’ under the ambit of ‘basic needs’ namely:  Food, Clothing, Healthcare, Drinking Water and Sanitation, Shelter, Energy, Education and Transportation.

The competition regime can and does have an impact on some of these. The MRTPC through its restrictive trade practise (RTP) enquiries has had some impact in buttressing the right to choice. It needs also to be noted that choice, information and quality are closely linked
 and so an effect on one of these rights in a particular instance will also affect the others. The table below summarises how the competition regime through the MRTPA has engaged with choice and price (access) issues. 

	Competition regime
	Tool
	Impacting Access Cluster through 
	Effectiveness/Involvement

	MRTPC
	RTP enquiries
	Choice and Price
	Proactive and somewhat effective

	MRTPC
	MTP enquiries
	Price
	Not much effective

	MRTPC
	UTP enquiries
	Choice
	Somewhat effective


Note: This is an indicative summary. 

	Contests and Choice

The MRTPC had restrained Business India magazine from continuing their sales promotion scheme of contests. A review, conducted by the MRTPC investigating team, revealed that the participants were induced to buy the magazine on considerations other than their choice of participating in the contest. This practice not only distorted competition among publishers of magazines, but also deprived the participants of the benefit of other quality magazines available in the market (CUTS, 2001).



To simplify the analysis about the impact of competition regime on the access cluster the discussion focuses on Food, Utilities (Electricity and Transport) and Social Infrastructure (Health and Education). This is followed by a study of impacts in other areas.

2.2.1 Food

Malnutrition, has barely improved over the past decade, affecting half the country’s children. This among other things worsens the health scenario. The failure of the public distribution system (PDS) and the inherent conflicts of the minimum support price(MSP)-PDS system of providing food subsidies lie at the root of this situation. Introduction of competition can be effective in this context while buttressing the basic need of food for the millions of underprivileged people. Presently the food subsidy policy uses MSP-PDS operations to serve conflicting objectives of ensuring remunerative price to farmers and providing foodgrains for the poor, at affordable prices. By implication, this entails a huge gap between the purchase price and issue price, and consequently a larger subsidy bill. It is therefore, imperative to take separate measures to achieve these conflicting objectives, otherwise the distortion would continue. This is where the government could introduce the competition angle
 i.e. government should procure foodgrains for distribution to the poor people on the basis of competitive bidding, and thereby maximise the output it gets for the same price, and reduce the burden on the poor (because cost per kg of foodgrain gets reduced, which can be passed over to the poor). Instead of totally dismantling the minimum support price system, this should remain only to provide support to small and marginal farmers and for creating a buffer stock for price stability.    

The entry of corporates in the agri-sector through collective farming and the marketing and retail sale of agro-produce may bring up competition issues of a different sort, that will impact consumers. It is common experience that the price of fresh agro-produce marketed by corporates is often lower than that obtainable in vegetable markets of cities. It is not clear whether costs of large-scale farming dictate such low prices or if there is price-cutting to drive out competition and get a grip on the market. There are possibilities of a large corporate dominating a regional market. This could affect consumer access (price, choice) in the long run unless there is competition among corporates on a regional basis. This has to be ensured.  

Also there are indications of price fixing by sellers and the existence of informal cartels in markets for agro produce and other items of daily need throughout the country. Inflation statistics and market dynamics often does not dictate the prices of food stuff sold in markets across the nation and vigilance is necessary to point out such anomalies. Consumer groups can approach the Competition Commission after researching such trends seeking a stop to such anti-competitive activities. The problem is that many such competition abuses occur at the local level and if the Competition Commission does not have regional benches (as proposed in an amendment) then it will be ill-placed to tackle these issues. Side-by-side with this The Essential Commodities Act and its supporting legislation - `Prevention of Black Marketing and Maintenance of Supplies of Essential Commodities Act, 1980’ should be implemented with zeal to prevent hoarding of foodstuffs and other essential commodities.

Finally farmers as consumers are at a disadvantage if gradually the market for seeds get concentrated in the hands of big corporates which is a possibility looming in the horizon,

2.2.2 Utilities

Electricity

At present per capita electricity consumption is 606 KWH/year in India and only 44 percent of households have been electrified
. The government has set a target to electrify every household by 2012, which would be almost impossible without a proper regulatory regime. In spite of the existence of electricity regulators both at centre and state levels and the importance given to consumers
 and universal access in the electricity policy and legislations of the government the situation remains unimpressive. The loss of power in transmission and distribution is currently in the region of 30-40% for a variety of reasons. Of about one thousand billion units of electrical energy produced annually, only 600 billion units reach the consumer. This is the result of transmission loss and unaccounted losses
. Naturally this has a huge impact on access. 
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 (see table below). This can change if competition is introduced in right earnest in each element of the value chain.  

The thrust areas
 for the power sector in the Tenth Plan include raising the level of competition in each element of the electricity value chain through various measures like increased private sector participation, instituting open access to consumers and creation of a level playing field. The Electricity policy and Electricity Act has been designed to take care of such competition issues and bring competitive discipline and consumer benefits to this important sector. 

However subsidies and their use for political ends, state ownership of transmission utilities
 continue to be problems plaguing this sector. What is needed is better targeting of subsidies alongwith forward movement on open access and off-grid generation and supply, including the use of renewable energy sources. It is also necessary for state level regulators to speedily frame regulations to expedite open access
.  This will have beneficial impacts on consumer choice and price. 

	Regulation
 of the Electricity Sector-Mixed Report Card

The experience with independent regulation in the electricity sector has been patchy, at best. The record so far has raised the following concerns: 

· Delayed, inconsistent and deficient orders.

· Regulations on competition, wheeling, open access, cross subsidies, trading are lacking or are deficient.

· Regulators have an all-powerful role but the checks and balances on the performance of regulatory institutions are inadequate. The issue of accountability of regulation needs to be addressed.

· Inappropriate eligibility criteria and a selection process that lacks transparency.

· Lack of regulatory capacity and expertise.

· Absence of necessary training for regulators.
- Mid -Term Appraisal of the Tenth Five Year Plan (2002-2007), Indian Planning Commission


Transport

Transportation is a sector where other than state run undertakings there is ease of entry for private players (passenger transport by road is considered here). In fact road passenger transport was the domain of private sector to begin with and later through varying degrees of transport nationalisation, the public sector was brought in. In 1980-81, 55% of buses were owned by private sector which has increased to 77% because of deliberate state government policy
. State Road Transport Undertaking (SRTUs) have become financially unviable and it is possible that states may go out of this business in future while more private operators come in. Further injection of competition alongwith regulations can increase economic efficiencies of this sector including improvements in safety and environment aspects. In the absence of universal service obligations (except for state undertakings), private players are least interested to serve non-lucrative routes affecting access and quality. In case of railways, competition has been introduced in freight transport but no similar initiative for passenger transport has been launched.

To take a specific example from transport, there is a feeling among consumers that local transport operators (like autorickshaws) organise themselves and fix prices. Such horizontal price fixing is surely anti-competitive and the Competition Act has provisions to deal with the same. While consumer groups are empowered by the law to move against such anti-competitive agreements, in the absence of local level competition, moving such complaints become difficult. 

2.2.3 Social Infrastructure

Health

The competition regime can and does have a bearing on basic needs like health, and education. Intellectual property policy and law (Patents Act in its amended form) which is an element of the regime, guarantees significant economic exclusiveness to producers of new biotech products and processes, however with in-built mechanisms to check extreme causes of competition restriction. These in combination with the Drug and Pharmaceuticals policies and Drug Price Control orders (DPCOs), which have gradually liberalised price controls, constitute a lethal cocktail. While competitive elements are apparently introduced by abolition of licenses (certain exceptions) and decontrol of prices, the end-users would not be benefited from such competition
. The table below gives an idea how drug prices have risen as controls were relaxed. 
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Name of the | For Treatment Price 1995 1998 crease
drug

Diazepam Depression 313 950 204

Ampicillin Antibiotic 12.85 2315 80

Cephalexin Antibiotic 4507 1515 151

Ethambutol Anti T.B. drugs 502 33.00

Rifampicin ~do- 2400 6400 167

Pirazinamide 17.01 4695 176

Tignocaine el Anacsthetic 216 1240 198

Promethaxine Anti Allergic 125 33 158
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Oxyfedrine Tel | Angina pectoris 1044 41 105

Discopyramide | Cardiac problems 16.50 35046 206
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Dipyridamole Antf angina 2.00 37

Source: D.P. Dubey, Globalisation and its impact of the Indian Pharmaceutical Industry- at
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While industry has been pushing for decontrol, the logic that market forces and competition are best suited to stabilise drug prices is suspect. Market forces do tend to be a leveler when it comes to prices in other industries, but given the high concentration in different therapeutic segments and the low elasticity of demand in the pharmaceutical sector, market forces are usually not effective in controlling prices
.
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Expected Price Rise in the New Patent Regime – Perceptions of the Pharmaceutical Industry

Source: Options For Using Competition Law/Policy Tools In Dealing With Anti-Competitive Practices In The Pharmaceutical Industry And The Health Delivery System, a report prepared for WHO and Ministry of health and Family Welfare, Govt of India by CUTS, 2006
One estimate for India suggests that costs to households associated with higher prices
 for medicine will increase by some $670 million, almost double current spending on all antibacterial medicines. In fact the pharmaceutical industry also feels that prices of certain drugs will increase with the new patent regime kicking in, as another recent survey revealed (see pie-diagram).  

Gradually doing away with price controls is dangerous especially in the backdrop of the product-patent regime coming into force though some argue that high prices of patented drugs help to fuel innovation. The DPCOs are however not of much use in controlling prices of patented drugs because the drugs listed as essential are mostly not-patentable. Alongwith the use of compulsory licensing what is needed is a pro-active regulatory mechanism
 which concerns itself with preventing crisis through effectively implementing provisions relating to pre-grant opposition, limiting the scope of patentable subject matter, expediting the grant of compulsory license, including exceptions such as Bolar provisions and defining ambiguities in the law (The Indian Patents Amendment Act, 2005) in favour of public health.     

There is a legitimate concern that the product patents regime will create monopolists in particular medicines and lead to market concentration. It needs to be noted here that the Competition Act has weak provisions to deal with IPR abuses and only covers unreasonable restrictions (that also not defined properly) imposed by intellectual property owners. The Act is also silent on remedies on such instances of abuse.

Provision of healthcare is another area in which various anti-competitive practices (like tied selling of diagnostic services through doctors referrals etc
) continue. These are mostly local level competition abuses affecting both access and quality, and need local solutions in the form of vigilant consumer activism. The Competition Act has some provisions to deal with such vertical agreements and make them subject to a `rule of reason test’ to determine if they have an appreciable adverse effect on competition. However many of these practices occur at the local level and so a local level competition authority would be better placed to deal with the same.  
Education

Anti-competitive practices in the education sector exist. One study
 found the existence of the anti-competitive tied selling of books, uniforms and stationeries among a large number of schools in ten cities of the country. Here also a local-level competition authority would be beneficial for the consumer. 

2.2.4 Impact of some Policy/Legislative Elements of the Regime

Other elements of the competition regime, that can have an impact on access, is the regulatory reform policy of the government. Regulators in various sectors from telecom to banking, energy (coal, oil and gas, electricity) to financial services (insurance) have had only mixed success in bringing competitive discipline among actors in the market. Universal service obligations, which are part of sectoral regulatory policies (as in electricity or telecom), can help in changing this situation. 

The competition-related elements of Industrial policies
 seems to have had a mixed impact on access. Accepted estimates of market concentration (using the Herfindhal-Hirshchman index-HHI
) have shown mixed results for manufacturing industry, with 21 out of 40 selected industries, showing an increase in market concentration
 (in the period 1993-1994
 to 2002-2003). Market concentration measures the concentration of market power in the hands of a few sellers and is an accepted parameter for measuring competitiveness in a market. Higher the market concentration, lesser the intensity of competition.  It is also important to note that there is a direct correspondence between HHI and Monopoly power
. So for those industries where HHI had increased and correspondingly monopoly power has increased, consumers could face increased prices, quality stagnation among other things. 

The situation in two sectors (consumer durables and consumer non-durables) show that in case of consumer non-durables there has been an increase in market concentration and monopoly power in almost all the product groups (excepting soaps)
. For consumer durables there has been increase in market concentration in six out of 14 industries. Multinational corporations dominate many of the consumer non-durable goods industries (where market concentration has generally increased) and they have used mergers & acquisitions to gain and consolidate market shares. Among other things consumers have been confronted with a situation of limited choice with products of only a few big companies crowding out others from market shelves. 

To summarise the discussion it can be said that the competition regime can have significant impact on consumer access if fullest used is made of its capabilities. Often, as in case of the MRTPC, it has been found that more could be done, but wasn’t. The reasons behind these could be resource constraints as in case of MRTPC or structural anomalies (state ownership of transmission utilities in case of electricity) which blunts the regulator’s powers in giving free rein to competition. However this does not mean that competitive forces can always guarantee best and equitable outcomes as far as access is concerned. There are specificities of sectors and industries which warrant a differential approach with strong regulation of prices (pharmaceuticals for example) side by side with introducing flexibilities in regimes that guarantee exclusivity. 

There is also a need to embed universal service obligation (USO) for all players in sectors that cater to basic needs like transport and to create mechanisms (such as funding) for support and operationalisation of the same. The telecom sector example of a Universal Service Obligation (USO) fund could be useful and worth emulating in some cases. There is also the need for deeper study of the impact of competition regime elements of various policies on parameters like prices and choice. 

Finally it is seen that many competition abuses that affect the access cluster occur at the local level and so there is the need for local level competition authorities alongwith a vigilant and well resourced consumer movement to take up issues on behalf of the consumer.  

2.3 How Competition Regime Impacts Quality

The competition regime through standards policy and legislation can play an important role in buttressing the right to safety, which is an element of the quality cluster. In a cartelised industry, there would be less innovation and less initiative in improving safety standards. Competition through its effect on standards can have a positive influence on Quality. However this may not always be so as standards may be rigged at an artificial low-level by a group of companies to prevent new entrants with better standards to enter the market and compete (see box from an example from outside India)
.   

Also producers would be interested to improve the safety and other quality attributes of their products if consumers are conscious of these. Sadly, in this country, quality awareness still remains quite low as compared to price awareness.  In fact extra-sensitivity towards price on part of consumers may have a negative impact on quality of products sold on the market. In India price-competition seems to take a precedence over quality competition for various products. As markets mature and consumers become more conscious this situation could change. What is needed ideally, is a fine balance between quality and price that reflect the diversity of needs of the Indian consumer. 
	Anti-competitive practice thwarting safety innovation

	In the Allied Tube (Allied Tube & Conduit Co. v. Indian Head, Inc., 486 U.S. 492 (1988)) case, the US Supreme Court found that a subgroup of the standard setting organisation effectively “captured” the whole group, and harmed competition by excluding an innovative product.  In this case, an association that published a code of standards, for electrical equipment, required the use of steel conduits in high-rise buildings, but a new entrant into the market proposed to use plastic conduits.  The new product was allegedly cheaper to install, more pliable, and less susceptible to short-circuit. 

The incumbent steel conduit manufacturers agreed to use the association’s procedures to exclude the plastic product, from the code, by sending new members to the association’s annual meeting, whose sole function was to vote against the new product.  As a result, the potential entrant’s ability to market the plastic conduit was significantly impaired, and consumers were denied the benefit of a potentially significant product innovation. 

Source: Joseph J. Simons (2003), “FTC Initiatives in Intellectual Property”, presentation at the American Intellectual Property Law Association Spring Meeting, May 15.


The Bureau of Indian Standards (BIS) created by the BIS Act, has been setting quality and safety standards for various products, and some of these standards are mandatory. The existence of an authority like BIS helps in laying down, so to say, the rules of the game, especially in a situation of low consumer awareness about quality. In fact standards can help in enhancing quality awareness. Moreover mandatory standards are necessary for certain products to protect the consumer.  At the end of December, 2005 a total of 18,218 BIS standards were in force. However enforcement of BIS standards is not upto the extent desired and improvement is necessary if the consumer has to be protected. It has been observed that business is more partial to standards developed by themselves, so-called voluntary standards.

In the changed scenario of globalisation and freer trade the BIS has been formulating a National Standards Policy.  This policy `conceptualises on coordination of standards formulation in order to avoid the multiplicity of standards as well as inspection and tests.  It also gives emphasis on the preparedness of various stakeholders to increase their competitiveness.’
 

To structure the analysis about the impact of competition regime on the quality cluster, the discussion now focuses on Food, Utilities and Social Infrastructure (Health and Education). This is followed by a study of impacts in other areas.  

2.3.1 Food

The government has enacted the ‘Food Safety and Standards Act’. This legislation was enacted against the background that there are different laws which deal with food products and standards. The Food Safety and Standards Bill, 2005 consolidates eight laws governing the food sector and establishes the Food Safety and Standards Authority (FSSA) to regulate the sector. Multiplicity of laws creates confusion in the minds of consumers, traders, manufacturers and investors. Secondly, most of the laws were formulated when the food processing industry was not so well organised. Also, there was no concept of genetically modified food. Given these developments, there was a need to update food laws to promote good manufacturing practices. This new legislation also seeks to introduce food safety systems. This law is part of the competition regime, as it seeks to ensure competitive outcomes i.e. better food products and standards. However the law has been criticised for taking the `one size fits all approach’ to food safety and putting big multinationals and the small dhaba owner in the same bracket. It has been argued that the older Prevention of Food Adulteration Act (PFA) should be strengthened and not dismantled because it is better suited to tackle industrial food processing. Side by side with these, two other laws, one to deal with GMO food and another for local, natural or small scale/unorganised food processing has been suggested. The need for such laws stems from the understanding that competition alone may not always guarantee pro-consumer outcomes in the realm of quality. 
2.3.2 Utilities

The Electricity Act, 2003 has a `may’ provision for consumer protection through `Standards of Performance,’ requirements which can have a bearing on quality. The Performance Review data for Thermal power stations of the country shows that there were 7132 and 6512 power outages in the years 2003-04 and 2004-05 respectively. This is a slight improvement. On the `darker’ side, a country-wide review of 375 units (a thermal power station has a number of units) for 2004-05 found that there were 103 outages of durations varying from 16 to over 25 days
! 

The Central Electricity Regulatory Commission (CERC) in its endeavour to promote competition in the sector introduced the availability based tariff (ABT) mechanism a performance-based tariff for the supply of electricity by the generating companies, owned and controlled by the Central Government. The success of this mechanism is apparent from the fact that grid stability and performance (figure below) has improved after its introduction
. Competition in this sector is also expected to improve quality as and when open access to consumers is instituted. 
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2.3.3 Social Infrastructure

In the field of education, quality can be ensured by introducing competition inducing schemes like that of education vouchers. The government could give ‘education vouchers
’ which can introduce competition among schools. With the government providing vouchers to students who can use them to pay fees in a school of their choice, institutions will survive only by providing quality education. The corporate sector can also distribute a number of vouchers through panchayats or urban local bodies.

2.3.4 Impact of other Policy/Legislative Elements of the Regime

The Telecom Regulatory Authority of India (TRAI) has outlined Quality of Service (discussed in greater detail later) guidelines for service providers and publishes periodical survey reports assessing Quality of Service and customer satisfaction. While this is a step in the right direction, quality of service in the telecom sector, remains a problem. However on quality issues like connectivity, the situation has improved over the years an outcome of competitive forces in operation.  
Still, there is very little evidence from India to suggest that competition has a positive impact on quality. On the whole it can be said that standards with public oversight can be a useful tool for the competition regime to guarantee pro-consumer outcomes. In some cases strict regulation is necessary if competition can not deliver the goods. The regulatory authorities laying down standards (safety, performance etc) should have the teeth to implement the same and penalise the providers/sellers for non-compliance. A related problem with standards is the low level of consumer awareness on issues such as safety which means there is not enough demand-pull to make industry interested about implementing safety standards. 

In sectors like telecom and electricity there is visible regulatory initiative to improve quality but this is not supported by enough legislative backing. Novel approaches based on economic incentives (like the use of ABT by the electricity regulator) can sometimes be beneficial in improving standards in a sector.

Business generally has been partial to voluntary standards which is not appropriate in all cases. There is also the danger of standards being rigged at artificial low levels which increases the need for closer public oversight of standards. In fact for a large number of products, safety standards should be made mandatory and benchmarks for quality standards should be set.

2.4 How Competition Regime Impacts Participation
2.4.1 Competition and Consumer Education

The Monopolies and Restrictive Trade Practices Act (MRTPA) has neglected an important element of the `participation’ cluster, namely consumer education. Consumer education has been done mainly by consumer groups with funding from the Consumer Welfare Fund (CWF) of the Indian government. However what has been done is not enough. The media has taken an active role in educating consumers by carrying Grievance Redressal Columns and syndicated columns from consumer experts. Some of the sectoral regulators also have consumer education programmes and they provide information to consumers through newspapers as well as electronic media.  

While MRTPA neglected consumer education, the new law (Competition Act, 2002) has provisions for competition advocacy under which the CCI will have to do awareness generation and training programmes for stakeholders. In fact the Commission has prepared competition advocacy literature and a sample course curriculum which is to be used as a guide by the Universities/Institutes imparting various undergraduate, post-graduate and specialised professional courses in India. This curricula has been sent to 140 such universities/institutes for inclusion in their syllabus.

2.4.2 Competition and Consumer Representation

Sectoral regulators like the Central Electricity Regulatory Commission has created a representation mechanism by constituting a Central Advisory Committee with representation from consumers among other stakeholders. Similarly The Telecom Regulatory Authority of India (TRAI) regularly consults consumer groups and the sector among other things has a Common Charter of Telecom Services, which says Service Providers agree to `promote the consumers’ right to education, choice, representation and redress’. Similarly the Central Electricity Authority has a Citizen’s Charter which stresses on quality of services (reliability of supply) and access (affordability of power). In electricity, there are state level regulators as well, with consumer representation in some states.

Leaving aside such representation mechanisms of sectoral regulators, the Competition Act has not created any formal representation mechanism for consumers. This is a serious lacuna as the CCI is supposed to advise the Central government on policy issues, when asked for. Consumer representation was however allowed during drafting which had some impact on the Act. Strangely there was no public consultation in the process of drafting the Competition (Amendment) Bill, 2006, which will bring some significant changes to the Act. 

The CCI has formed an informal advisory committee where consumer organisations, such as CUTS, are represented. The CCI has also established a Competition Forum to build and further strengthen the capacity of the functionaries of the Commission, where experts (including consumer leaders) are invited for presentations. However informal committees and fora are not enough and what is needed is a robust representation mechanism. 

2.4.3 Competition and Consumer Information

Right to Information is another important element of the participation cluster. A consumer without information is seriously disadvantaged. Also free flow of information is essential for competition. The MRTPA has mechanisms buttressing this right through its provisions on UTPs (unfair trade practices) which include provisions against misleading advertisements. Voluntary mechanisms like the Advertising Standards Council of India (ASCI) also provide some degree of protection to the consumer while preserving a competitive environment. There has been instances where consumer groups have successfully used the mechanism provided by ASCI to deal with misleading advertisements
. The Competition Act
 however does not cover UTPs
 which now comes under the ambit of COPRA.  So consumers are still protected though not through the competition law mechanism.

Another important aspect of the consumer right to information is the right to know about the functioning of competition authorities, regulatory authorities and other government departments dealing with competition and the consumer. The MRTPC however did not facilitate the process and consumers could know very little about its functioning. The experience of CUTS
 in the vitamins cartel case is worth studying in the context of the consumer Right to Information. Also the MRTPC didn’t have a website. The CCI luckily has one. However no special mechanisms are created by the Competition Act to buttress the consumers right to information. Other than the usual requirement to place its annual report and accounts before the Parliament, the Competition Act doesn’t allow much. In fact there is a restriction on disclosure of information clause in the Competition Act that creates some safeguards on information obtained from enterprises, from being disclosed. 

The Right to Information Act (RTI Act) can play a useful role for consumers in this regard. In fact the CCI is bound by section 4(1)(b) of the RTI Act to furnish information about its functioning etc which it has been doing. It has also appointed a public information officer. The RTI Act can also be used by consumers to get information about the functioning of public-sector undertakings that are involved in the provision of a variety of services. 

	Competition, Lucky Draws and Right to Information

These days there are a variety of schemes in the market like exchange schemes, lucky draw schemes, single product schemes, multi-product schemes, easy finance, loyalty etc. Competition makes it necessary for producers/sellers to run such schemes but consumers need to be careful as often much is hidden in the fine print and the real benefit that s/he gets out of it. So this is basically a question of the consumer getting the right information about the meaning of these apparent advantages. There is no formal mechanism to monitor such offers and it is not clear what is to be regulated and how. Many of these schemes are in the nature of unfair trade practices which would now fall under the ambit of the Consumer Protection Act. There should be a system of regulation through registration, monitoring and penalisation applicable to such schemes. 


2.4.4 Competition and Consumer Redress

Redressal mechanisms are an essential component of the competition legislation of any country and so too in India where the MRTPA has in-built grievance redressal provisions. During the period April, 2004 to December, 2004, the MRTPC handled 111 complaints received from consumers or consumer organisations. Of these, 93 complaints were disposed of during the period and 18 complaints were pending at the end of 2004. However over the years, because of its in-efficiency (factors like inadequate budgetary allocation and lack of autonomy have been cited as problems) the MRTPC was not very effective in providing redress as number of cases kept piling up. Moreover the MRTPC solved the cases that were less damaging for the consumers and the economy, whilst the relatively more damaging cases remained unattended.

In dealing with restrictive trade practise (RTP) and unfair trade practise (UTP) related cases, the MRTPC was somewhat more successful, though huge numbers remained pending
. Of the different types of RTP in the inquiries disposed of during 1982-91 period, 1,328 (39 per cent) out of a total of 3,415 were found by the Commission to be prejudicial to public interest, and subjected to cease/desist or consent order, and 2,087 (61 per cent) were disposed of otherwise
. The percentage of cases where prejudice to public interest was established still remained small in that period
.

Another area where the MRTPC has shown poor results is in its dealing with cartels. Various cartels are commonly believed to be operating openly but the MRTPC has done little to break them. Cases related to a cement cartel came twice before the Commission but it was hardly equipped to handle the issue. In the vitamins cartel case
 which was initiated by CUTS, the response from the commission was not encouraging.

The Competition Commission of India is expected to serve consumers better as far as redress is concerned. Among other things the Competition Act allows individual consumers or their associations to present their grievances for redressal, before this forum. However cost considerations and other factors may deter individual consumers or local consumer groups to approach the CCI. The need for regional benches of the Commission is again felt in this context.  

Other than such fora for consumer redress that competition policy and law make available, the COPRA provides a three-tier, simple, quasi-judicial machinery, at the national, State and District levels, for the purpose
. While COPRA is a comprehensive piece of legislation it is plagued by inordinate delays in the delivery of justice, enforcement of orders etc. As of December 2003, about 245,220 consumer cases were pending in the District Forums, 99,295 cases were pending in the State Commissions, while in the National Commission, 7765 cases were pending. There are cases at all levels that are pending for more than ten years
. A recent amendment of the COPRA among other things deals with rights of complaint, monetary jurisdiction and enforcement.  The amended Act provides for attachment and subsequent sale of the property of a person not complying with an order. Proceeds from such sales may go to pay the damages of the aggrieved consumer. 

Other than COPRA, redress mechanisms are also to be found in the Arbitration and Conciliation Act 1996, and through codes of business ethics. Some sectoral regulators like telecom, electricity insurance also have redress mechanisms. Thus there is generic complaint redress by TRAI, telephone adalats, grievance redressal mechanisms of state electricity commissions, consumer grievance redressal cell of the insurance regulator (IrDA), insurance ombudsman, banking ombudsman etc. 

In the banking sector the ombudsman has dealt with around 36,000 complaints in the last five years. State electricity regulators in Himachal Pradesh, Haryana, Karnataka and other states have set up consumer grievance redressal mechanisms including electricity ombudsman in some cases. The Ministry of Consumer Affairs has also set up a national consumer helpline for information and complaints purposes. 

Some big companies including banks, airlines, hotels have their own customer feedback and customer `solutions’ mechanisms. With increased competition the need for customer feedback on part of companies would no-doubt increase.

The suggestion for setting a `consumer ombudsman’ has often been voiced by consumer activists. A ‘consumer ombudsman’ or a state level competition and regulatory agency, could be helpful in dealing with local-level monopolies/collusive practices which a consumer often encounters. A consumer ombudsman will also take the pressure off consumer courts and formalise and strengthen the prevalent practise of out-of-court settlements mediated through consumer groups. The banking and insurance sector already has such a system.

To summarise the discussion, the role of MRTPC in providing redress or guaranteeing information for the consumer is nothing to write home about. Redress happened slowly with huge backlogs and usually in such cases that were less damaging for the consumer. However some initiative was shown in dealing with RTPs (and UTPs) which in a way strengthen the right to information. On the matter of information, about its own functioning, MRTPC has fared poorly while the CCI is expected to perform better. The CCI by allowing class action and private action has no doubt created better opportunities for the consumer (individual or group) to get redress. However because many competition abuses occur at state or local levels there remains the need for regulatory apparatus at these levels. 

The redress mechanism embedded in the competition regime has been complemented by other mechanisms including that of consumer courts. Also some sectoral regulators have implemented redress mechanisms in the form of adalats, ombudsman etc.

The MRTPC did not have any mechanism for consumer education a situation which is expected to change with the new commission. The involvement of the competition regime in strengthening the right to representation has not met expectations. While sectoral regulators have some representation mechanisms, the representation mechanism of the new commission is informal and inadequate. There is no formal mechanism for consumer representation in implementation of the Competition Act which is a serious lacuna. Also consumer consultation on framing of legislation has been inconsistent. 

3. Regulation and Competition in the Telecom Sector - A Consumer Impact Assessment 

3.1 Consumer Impact Assessments – An Outline
Several policies and legislations including competition law and regulatory laws recognise protecting consumer interest as one of their primary objectives. However, there is no formal mechanism to assess the impact of such policies on consumer welfare. In this context, it is worth considering the UN Guidelines for Consumer Protection, which represents an international regulatory framework for the development and strengthening of consumer protection policy and legislation. The guideline provides a base to develop tools to assess impact of policies and regulations on consumers.

One such initiative has been taken by the National Consumer Council (NCC) of the United Kingdom that has developed a methodology of `consumer impact assessment’ (CIA), which is designed to help policy makers look at their policies and practices from a consumer lens. What follows is a slightly refined version of the CIA methodology, a tool which could be very useful in assessing competition policy from the consumer angle. 

3.1.1 Approaches to CIA

There are two approaches to consumer impact assessment. The first is an `ex-ante’ approach, which predicts the up-coming impacts of proposed policy or regulation on consumers. The assessment is based on alternatives of policy to evaluate potential impacts on consumer. The second, `ex-post’ approach is used when a policy or regulation has been introduced or implemented, this approach evaluates both positive and negative impacts of that policy or regulation with regard to consumers’ welfare. 

3.1.2 CIA Methodology

Identify purposes of a policy or regulation - Summarise the policy issue and list the objectives of the policy or regulation, including any possible trade-offs, conflicts or constraints. 

Identify options to obtain purposes - Identify the options, which could meet the objectives. 
Identify the impacts on consumers - The policy is assessed to identify the impacts (positive and negative) on consumers. The assessment should measure the impacts on different classes of consumers. The Access-Quality-Participation cluster approach discussed earlier is used for assessing the impact on consumers. The impact on marginalised consumers would receive special focus in an Indian context. 
Both qualitative and quantitative assessment would be done depending on context and availability of information. Comparison of scenarios and weighing of advantages against disadvantages would be done for some variables, putting to use existing literature and documents. As the interests of all consumers are not always the same, the impact assessment should identify impacts on different classes of consumer’s.  i.e. urban or rural, high-income or low-income consumer and disabled consumers. In analysing impacts, the regulatory body, government agency or other authoritative source should give an opinion on the scope of the information on which the proposal or decision is based. 

Evaluate significance of the impacts - Consideration should be given to the size of consumer impacts in relation to other costs and benefits of the policy/regulation.
Identify other impacts and evaluate the trade-offs - A transparent assessment should be made of the net effect of the policy, considering tradeoffs between impacts or groups of stakeholders. 
Identify consumer safeguards to be built into the policy - The process of consumer impact assessment should prompt ideas about what consumer safeguards could be built into the policy without causing undue damage to the other interests or the overall policy objectives. If the policy or regulation is specifically designed to benefit consumers it may be that it could be improved to better meet the eight consumer rights.
Tools

In order to get information on various policy decisions, to anticipate the likely impact of a policy or that of an existing one, various tools like information gathering from consumers, consultations (public meetings, surveys, seminars etc) should be used. 

Monitoring & Evaluation

It is essential to establish systems to monitor and evaluate the consumer impacts of the policy and to ensure recommendations that emerge out of impact assessment exercise are duly incorporated and put into practice. Regular review and consumer involvement in the process is important. 

3.2 Assessment of Telecom Sector Policy
What follows is an ex-post assessment of competition in the telecom sector, one of the showcase sectors of the economy. It begins with the competition policyscapes in this sector and then outlines the competitive and anti-competitive trends. Finally the efficacy of these policies in promoting consumer welfare are outlined using empirical and other evidence. Gaps and weaknesses are also pointed out.

3.2.1 Policyscapes of the telecom sector

The telecom sector provides an interesting case study of sectoral competition and consumer welfare. The revenue of this sector increased by over 21% during the year 2005-06. The total revenue, which was Rs 71673.7 crores in 2004-05, increased to Rs 86719.55 crores in 2005-06. Out of this the public sector telecom companies contributed 52% and private sector companies 40%. There are over 140 million telephone subscribers in the country of which more than 90 million are mobile phone subscribers
. The sector employs 429,400 people, almost 89% of them in government owned companies
. Government companies in this sector have 158 subscribers per employee while private companies have 1678 subscribers per employee.
The first laws guiding this sector were framed before the country’s independence:

· Indian Telegraph Act, 1885 
· The Indian Wireless Act, 1933 

From
 the beginning this sector was almost entirely controlled by the government. It had controlled licensing, policy-making, regulations and operations of services. The first winds of competition touched this sector in the early 1990s with the government allowing private players to provide value-added services. Cellular services were included under the definition of these `value-added services’. The Telecom Regulatory Authority of India was created in 1997 sometime after private players had entered the market for cellular (mobile) services. What follows is an outline of the important policy and legislative tools that apply to this sector and have an impact on competition.  

New Telecom Policy 1999 (NTP 1999):

· Operators could move to a revenue sharing regime from the one where they pay fees bid by them

· DoT/MTNL would enter the mobile service market

· TRAI would be strengthened

· DoT would be restructured

· Cable operators would be allowed to provide and use their infrastructure for telecommunications service, if they obtained a licence

· Convergence between services would be encouraged

Besides the policy includes Universal Service Obligations as a `seeks to achieve
’ provision.

TRAI Act Amendment (2000) 

· Exclusive mandate to fix and regulate tariffs and interconnection and removal of all government interventions in these two functions

· Government to seek advice from TRAI before licensing new operator but such advice would be non-binding

· TRAI reconstituted with the creation of Telecom Dispute Settlement and Appellate Tribunal (TDSAT) for referring inter-operator disputes, operator-government disputes and appeals against TRAI decisions

While regulatory powers of TRAI were increased, the government’s control on revenues and appointment and dismissal watered down some of these gains.

Regulatory Institutional Framework after 2000 Amendment
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Steps taken
 by TRAI for protecting the interest of telecom customers

· Directions regarding misleading tariffs, stability of tariffs, consumer rights to migrate between schemes, service providers obligations to inform consumer about schemes and changes etc

· Directions about rights of prepaid customers, terms of providing value added services 
· Directions about clear advertisements or information about possible monthly bills, costs of premium rate services etc
·  Regulations to provide rebate for delays in fault repair
· Regulations relating to credit limit and disconnection, provision of detailed bill, refund of security deposit, roaming etc
· Directions for registration and maintenance of wait list (for fixed lines)
· Recommendations to consumers for getting redressal and recommendation to government to set up telecom ombudsman
· Common Charter for telecom services. This is a voluntary declaration of the Service Providers to promote the services in the best spirit of competition and traditions of service. The Charter, inter alia, acknowledges the rights of the citizens to have a free choice in selecting the service providers, right to education, representation and redress of complaints.
Also draft recommendations for a unified licensing regime have been released by TRAI but are yet to be accepted. Some of the significant recommendations are:

· New licensing category of niche operators (no entry-fee) for providing access to rural/remote areas (less than 1% teledensity)

· Unified license containing all major services including fixed, mobile, national and international long distance, Internet telephony, cable TV, DTH TV among others

· High entry barriers
 for new players in the unified license, to provide level playing field to erstwhile long distance operators

However TRAI has recently recommended that the unified licence fee be substantially reduced (to Rs5 crores) `to reflect reduction in national long distance (NLD) and international long distance (ILD) fees
.’ The government had already announced that the telecom operators can acquire NLD and ILD licences for Rs 5 crore.

A set of guidelines for mergers and acquisitions (M&As) in the telecom sector have also been issued by the central government. The salient features of these guidelines are:

· Companies can takeover other companies in their own circles
 as well as other regions

· Merged company shall not have a market share greater than 67% after the merger (for own circle mergers)

· Number of companies remaining in the market after the merger (own-circle merger) should at least be three 

3.2.2 Competitive and anti-competitive trends and contours

Policy changes in this sector has attracted many private players in the provision of various kinds of services yet entities created by the government, like BSNL and MTNL, enjoy huge advantages. Some of the significant trends and facts that relate to competition in this sector are enumerated below:

Market shares, M&As, Market consolidation

· Very little serious competition in fixed line business as BSNL and MTNL among them control about 82.5% of subscribers (March 2006). However earlier, in March 2003, their combined share was 97.7% so the situation might be changing slowly. 

· Most private players keeping away from fixed line services

· Bharti leads (in market shares) in mobile business with BSNL and Reliance a close second and third player. Mobile market is intensely competitive with at least six operators in most circles
.

· Reliance
 made spectacular gains in mobile market share (in the year 2003-04) mainly because of competitive price, de-facto mobile services
 (discussed above) and economies of scale stemming out of national presence. 

· Smaller players struggling to retain market shares in cellular services 

· Competitive pressures in long distance led to over 75% fall in national and international long distance rates

· Fixed line incumbents (BSNL, MTNL) more likely winners in Internet market 

· Too many operators in some circles

· Exit of several small players

· Various buyouts by Idea (Birla Tata AT&T), Bharti, Hutch etc

· Four or five operators extending their presence in the country. These big five
 and BSNL will generally service telecom market in future. (Idea and Hutch
 are focussed on mobile access while the others are into virtually all telecom services)

· Rural people, who generally use fixed-line services, is mostly served by BSNL (see pie-diagram)

Market share, Subscriber Base for certain services of Telecom Sector

[image: image5.png]As on 31st March 2006 total urban DELs are 35.49 million and rural DELs are
14.68 million.

Market Share of DELs (Fixed + WLL (F)) as on
31st Mar 2006

Private
Operators
18%

BSNL 8%
74%





Source: TRAI, 2006. Note: DELs are fixed lines plus WLL(F) lines.

[image: image10.wmf] 


Fixed Service Subscriber Base

	BSNL 
	37507915

	MTNL 
	3870384

	Tata Teleservices Ltd  
	4023932

	Reliance 
	2994181

	Bharti Telesonic Ltd  
	1349926

	Total 
	50176509


Source: TRAI, 2006
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Number of PCOs

	BSNL 
	2064174

	Reliance 
	944859

	Tata Teleservices Ltd  
	635462

	Rest 
	Others

	Total PCOs 
	4199157


Source: March 2006, TRAI

Note: PCO-Public telephone call offices or telephone booths

Anti-competitive Practices
While there has been a fall in long distance rates, increase in consumer choice and growth among other things, there are continuing practices and systems which are anti-competitive in nature. There is a conflict of interests in the fact that the government-owns one of the largest operators BSNL, while also being involved in licensing, policy-making and operations for the sector. Allegations of collusion among private operators have also been made in the recent past (see box below) 

The situation becomes worse (at least structurally) because the regulatory authority TRAI also reports to the Ministry which owns BSNL and is financed by grants from government
. The line ministry is also the approving agency for TRAI’s budget. Moreover TRAI has staff from DoT at almost all levels and have always had a Member on its Board who is a part of DoT or BSNL. Some of the following practices point to the existence of anti-competitive forces at play:

Skewed licensing norms- BSNL provides countrywide integrated service without paying any licence fee while competitors licensed for each region. (This will change with the unified licensing scheme being introduced) 

ADC and USO - BSNL collects Access Deficit Charge (ADC) from competitors which seeks to compensate BSNL whose fixed line rentals and call charges are considered loss-making but necessary for public interest. Objectives of ADC are not different from universal service obligations (USO) and it has been suggested that these be merged
. 

Infrastructure sharing-In spite of regulations supporting sharing of infrastructure, BSNL refuses to do so with its competitors 

Economic regulation- BSNL has successfully fought or stayed economic regulation
 

Reference Interconnect Offer (RIO)-No RIO offer from BSNL which would bring transparency and predictability to seekers of interconnection

Accounting- TRAI has no success in ensuring transparent accounting from BSNL which would help to identify cross subsidies.

	Private cellcos ganging up:TRAI
New Delhi: The telecom Regulatory Authority of India (TRAI) has said that private cellular operators had formed a cartel against the government-owned Mahanagar Telephone Nigam (MTNL) and Bharat Sanchar Nigam (BSNL).
 


They were charging higher tariffs from customers for the phone calls terminating in the networks of the two public sector units. Information to this effect was submitted by the regulator to telecom dispute settlement appellate tribunal (TDSAT) at a hearing on Thursday in a case involving the issue of differential tariff being charged by the GSM operators.

“These GSM operators are acting as a cartel against state-owned MTNL and BSNL... and are accusing BSNL of having a monopolistic attitude,” TRAI counsel Meet Malhotra said before TDSAT. The government has permitted direct connectivity between Mumbai and the rest of Maharashtra, Kolkata and West Bengal, Chennai and the rest of Tamil Nadu and two parts of UP (East and West). 

                                                                             -Economic Times, December, 2006


3.2.3 The Consumer Scorecard

So the competition scenario in the telecom sector is a mix of good and bad tidings, with some good regulations and policies, but with trenchant anti-competitive elements. How does all this affect Access (A), Quality (Q) and Participation (P) and thus consumer welfare? For this analysis, information gathered by TRAI has been used. TRAI conducts extensive surveys
 on quality of services (QoS)
 and customer satisfaction
 throughout the year. Some of these and other results are used in the tables below to get a snapshot view of the state of the consumer. 

	Even a single Consumer Can Approach TRAI if Complaint is Generic in Nature

Authorised Reliance Infocomm dealers have been potentially raking in crores across the country by selling - at full cost - recharge coupons meant to be given out free. They have also allegedly been selling second hand phones that they claim are new.

Mr Dilip Chakravorty, a retired electrical engineer from Kolkata in a complaint to TRAI pointed out that Reliance Infocomm dealers were selling at full cost recharge coupons that were meant to be given free to consumers. Mr Chakravorty bought 34 `free’ cards from Reliance Webworld outlets in Bihar, UP, Jharkhand, Madhya Pradesh, Uttaranchal, Chattisgarh, West Bengal and Orissa. The phone he was sold as new from a Reliance outlet was also found to be second hand. 

On repeated complaints to the service provider, the PMO and finally to TRAI an inquiry was initiated. TRAI wrote to Mr Chakravorty that Reliance had informed them that they have initiated action against such dealers selling complimentary vouchers on the open market.   TRAI’s letter to the complainant also said that Reliance Infocomm Ltd had tightened up its subscriber verification process.

- Adapted from The Statesman, 29 Oct, 2006


	ACCESS

	Policy

· Creation of TRAI (TRAI Act, 1997) and strengthening of TRAI (NTP-99)

· Universal Service Obligation (NTP-99)

· Statutory status to the Universal Service Obligation Fund
 [The Indian Telegraph (Amendment) Act 2003]

· Operators could move to a revenue sharing regime from the one where they pay fees bid by them (NTP-99)

· Cable operators would be allowed to provide and use their infrastructure for telecommunications service, if they obtained a licence (NTP-99)

· Convergence between services would be encouraged (NTP-99)

· Exclusive mandate to fix and regulate tariffs and interconnection and removal of all government interventions in these two functions (TRAI Amendment Act 2000)

· Unified licence recommendations-Provisions for niche operators (TRAI)

· Recommendation to reduce unified licence fee gradually
· Guidelines for M&As 
· Private players given access to USO fund for provision of services
· Innovative methods of infrastructure sharing for remote areas, for mobile

	Impact


	Positive
	Negative
	Progress Needed/Mixed 

	Subscriber base
: 

March 2006: 140.32 million (over 90 million mobile connections)

March 2000: 28.53 million

Avg Annual Growth of subscribers: 83% (2000-06)

Tariffs: Lowest
 Rs 1.01 postpaid and Rs 1.21 prepaid 

(GSM)

Lowest Rs 0.71 prepaid and 

Rs 1.09 postpaid (CDMA) (March 2006)

Average Revenue per User (ARPU)
: 

Rs 1319/month (2000 - GSM)

Rs 469/month (2004 - GSM)

Rs 366/month (2006 - GSM)

Rs 256/month (2006 - CDMA)

Revenue per minute: Declined by an average 77% (2000-04)

Long Distance: Over 75% fall in rates

Teledensity growth: 40% over previous year 

Rural Coverage: 90.5% villages have VPTs
 

Convergence has increased choice


	Teledensity: Rate of teledensity growth slower in poorer states

Subscriber base: Much fewer subscribers in poorer C circles (They pay higher call charges
)

Mobile number portability between service providers: Not happening. This would increase choice
	Teledensity
: 12.8 (8.2 for mobile)



	QUALITY

	Policy

     -      Creation of TRAI (TRAI Act, 1997) and strengthening of TRAI (NTP-99)

· QoS regulations including setting of benchmarks by TRAI

· No direct penal powers of TRAI.

· Common Charter of Telecom Services
 (covers QoS compliance) and its joint review.

· Exclusive mandate to fix and regulate
 tariffs and interconnection and removal of all government interventions in these two functions (TRAI Amendment Act 2000)

	Impact

	Positive
	Negative
	Progress Needed/Mixed 

	QoS Benchmarks
 – Performance of most mobile service licensees meets benchmarks for a few
 of the parameters
	QoS Benchmarks – Performance of all basic service licensees significantly below benchmarks for all parameters

Parameters
:

Fault incidence for basic services: BSNL’s performance significantly below benchmark
 for A, B and C circles.

Percentage satisfied with network performance: BSNL’s mobile service fairs well below customer satisfaction (% satisfied with network performance) benchmark for all four circles

Overall customer satisfaction: BSNL’s mobile service fairs well below benchmark for three out of four circles (except A)

Metering and Billing Credibility for basic services: Bharti’s performance consistently below benchmark for Metro, A and B circles

Provision of telephone after registration of demand: Only 2% basic service operators meet benchmark

Point of Interconnection congestion: Only 32.84% mobile licensees meets benchmarks 

Overall customer satisfaction of basic service operators: Only 3.77 percent operators meet benchmark

Overall customer satisfaction of cellular operators: Only 9.52% operators meet benchmark
	


	PARTICIPATION

	Policy

· TRAI Act (Creation of TRAI)

· Common Charter of Telecom Services
, which says Service Providers agree to `promote the consumers’ right to education, choice, representation and redress,’ `achieve QoS benchmarks,’ among other things (Voluntary mechanism but under joint review
) 
· TRAI direction to service providers to establish consumer grievance redressal mechanism
· Steps taken by TRAI to protect telecom customers
 (Tariff-Related Issues, Advertisement, Detailed Bills etc)
· Recommendation to government for setting up Ombudsman for speedy grievance redressal 
(TRAI)
· Consultations with consumer groups (TRAI)
· Mechanisms for empowered representation

· Availability of various kinds of information about the sector on TRAI website

	Impact

	Positive
	Negative
	Progress Needed/Mixed 

	TRAI organises regular consultations

Parameters
:

Percentage of billing complaints resolved within 4 weeks: 93.18% cellular operators meet benchmark for this parameter

Period of refunds/payments due to customers from the date of resolution: 92.2% cellular operators meet benchmark for this parameter
[Both the above parameters are a measure of speedy redress]
	TRAI consultations limited to urban areas

Parameters:
Percentage of customers satisfied with help service of cellular operators: Only 21.2% operators meet benchmark (No operator is significantly below benchmark in more than two circles)

Percentage of customers satisfied with help services of basic service operators: Only 13.2% operators meet benchmark (Reliance significantly below benchmark in all circles, BSNL in three circles) 

[Both the above parameters are a measure of availability of information to the consumer]
	Very few consumer groups participate in consultations and send comments

Redressal is lacking. Consumer courts over-burdened

Parameters:
Metering and billing credibility: 63.82% basic service operators meet this benchmark (Bharti significantly below benchmark in three of four circles)

[Parameter tries to capture lack of trust between provider and consumer and therefore is an indicator of participation]


	CONSUMER SCORECARD

ACCESS – GOOD BUT WITH CERTAIN GAPS
QUALITY – MILES TO GO
PARTICIPATION – SOME GAINS BUT MORE COULD BE DONE

TRAI is making a lot of efforts


The AQP analysis and the preceeding discussion gives an idea as to how competition policy in this sector has affected consumer welfare. On the whole it can be said that the effects on consumer welfare have been mixed. While there has been marked progresses in Access this has not been evenly distributed between urban and rural areas. Competitive pressures in long distance have reduced prices but again in rural fixed line market, competition is completely missing. Market dominance in rural fixed lines by the incumbent BSNL is a matter of concern as far as choice and prices is concerned. However the advantages of mobile telephone technology compared to an expensive wired (fixed line) network as also the portability of a mobile phone has been helping in deepening access in rural areas of the country. The fact that village public telephones have covered more than 90% villages is surely an achievement.

The report card on Quality however leaves much to be desired. A lot more needs to be done on this count. On parameters like congestion, provision of telephones, customer satisfaction etc more efforts should be expended. BSNL’s networks have shown poor performance across circles on quality related aspects including network performance, overall customer satisfaction and fault incidence (basic services). Bharti’s billing credibility also leaves much to be desired. However TRAI can’t penalise these operators for not meeting QoS benchmarks. Penalties can be imposed only by TDSAT if a matter warranting penalties is brought before it. TDSAT can adjudicate any dispute between a licensor and licensee, between two or more service providers, between a service provider and a group of consumers, and hear and dispose of appeals against any decision or order of TRAI. So there’s the window for consumer groups to file complaints of a generic nature before TDSAT, an option that should be used.
TRAI has made efforts to buttress participation, by regularly consulting consumer groups among other things. However mostly service providers attend these meetings and very few consumer groups send comments There is now a Common Charter in place and an Ombudsman has been suggested. The COPRA mechanism provides an additional avenue for grievance redressal for consumers but these courts are over-burdened. TRAI cannot impose penalties and because of this, all its directives are not followed by operators
. Surveys show that there is some good achievements in billing complaint resolution and very poor results with providing customer help services. Reliance and BSNL are poor performers on this aspect (for fixed services).

As stated earlier, the status enjoyed by the incumbents BSNL and MTNL make matters difficult for the regulator. The continuation of Access Deficit Charges
 is also a contentious issue and remains unresolved. It has been argued that BSNL is allowed within the law to increase its fixed call rates to recover its fixed operations losses instead of depending on the ADC. Given that BSNL serves a huge section (99.63%) of the rural fixed line market this increase in rates will be an additional burden to these economically weaker sections. What is important is for BSNL to effect account separation so that ADC can be correctly calculated.
 Also the focus on mobile telephony, (which doesn’t need expensive wires) utilising infrastructure sharing
 concepts, for rural areas should be further strengthened. Ideally the objectives of Universal service and Universal access should be met through the Universal Service Obligation (USO) Fund
. This funding should go to all service providers when they are providing services to areas where the tariffs are being regulated. There is some progress on this front. 
In a related context, it should also be kept in mind that the nationwide networks and infrastructure of BSNL was created over decades using tax-payers money. So while letting private operators access to these networks, it should be ensured that reasonable returns have been reaped and will be reaped in future. In promoting competition and consumer welfare there is the need at one level to make the incumbent companies (BSNL, MTNL) more accountable to the regulator while at the same time protecting the economically weaker consumers. Otherwise it becomes a conflict of interests between the poor and rich consumers. 

Finally there is the problem of coordination between TRAI and the Competition Commission of India. At present the law is such that it restricts TRAI’s role in such important issues as competition management. The better way would be to make CCI the last port of call once TRAI has disposed off a matter raised with either of the two agencies. 

4. Recommendations

Mahatma Gandhi, when asked how policy makers should judge the merits of any action, replied: “Recall the face of the poorest person you have seen, and ask yourself if the step you contemplate is going to be any use to them…”
Consumer welfare is not always an automatically generated function of the working of the competition regime, as it exists in India today. Yet a robust competition regime in tandem with parallel mechanisms and a strong civil society can go a long way in buttressing the rights of the consumer. The previous discussions have pointed to the fact that there exist gaps both in policy design, implementation and structural anomalies that still keep consumers open to abuse. The poor consumers are at a greater disadvantage. The COPRA and the extensive system of consumer courts does serve the consumer, but this mechanism also runs a huge backlog.

While a more appropriate umbrella competition legislation has been designed, its implementation is incomplete while amendments
 are being discussed. Among these amendments is a suggestion to do away with regional benches
 which would mean lesser checks on anti-competitive practices at regional or local levels. Nor is there a formal mechanism for an interface between the competition authority and the consumer courts mechanism born out of COPRA (which often handle grassroot competition abuses). This is essential if the two systems should work in tandem for the protection of the consumer.

There is also a need for wider civil society involvement in the issue of competition and consumer protection, something, which the new competition law would hopefully foster. On the basis of the previous discussions, a few recommendations and suggestions including those just mentioned are given below. These should be read with the observations and suggestions at the end of each of the preceding sections of this chapter. These, if implemented, would help competition work better for consumer welfare.   

· The suggested amendment (2006) of the Competition Act has several weaknesses which should be removed and there is possible scope of improvement. 

· There should be state ands sub-state level competition authorities and regulatory agencies for all sectors.

· Governments at all levels should consult consumer groups before framing policy, involve them in implementation

· Sectoral regulators should be strengthened and government interventions through control of budget, appointments, issuing of policy directives and power to supersede should be stopped

· Inject innovative competitive elements in the provision of food and education.

· All regulators should set up well-functioning consumer representation and redress mechanisms (will take the pressure off consumer courts)

· Universal service obligations (USO) should be built into competition policy and law for sectors where these are necessary but non-existent.

· There should be public oversight in the formulation and use of standards 

· Sectoral regulators should put more pressure on service providers/operators etc to meet quality objectives (like QoS, Standards of Performance etc) while setting benchmarks and doing performance evaluations on a regular basis.

· Anti-competitive elements in legislations like Patent Act should be curtailed

· Consumer groups should jointly galvanise `Competition Watch’ initiatives at various levels, pass on information on abuses and register complaints with regulators/competition authorities/voluntary mechanisms/consumer courts and conduct research, advocacy and awareness on competition issues that have a bearing on consumer welfare

· Consumer impact assessment of competition policy should be done periodically
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� UNCTAD (2001), United Nations Guidelines for Consumer Protection, United Nations, New York and Geneva


� Competition Act, 2002


� For a detailed discussion of competition policy regime see Raghavan Committee report on Competition Policy and Law


� TRAI Act created TDSAT for inter-operator, and operator-government disputes and appeals against TRAI decisions


� Imperfect information (like misleading advertisements or labelling) will restrict choice and may lead the consumer to buy goods of inferior quality.


� See Comments/Suggestions on ‘Food Subsidies’, CUTS, submitted to the Ministry of Finance





� Comparative Study of Sectoral Regulation in Developing Countries: Lessons for Policy, Governance and Implementation – A Case Study of India, CUTS, 2005





� The Mission Statement of the Central Electricity Regulatory Commission says, The Commission intends to promote competition, efficiency and economy in bulk power markets, improve the quality of supply, promote investments and advise government on the removal of institutional barriers to bridge the demand supply gap and thus foster the interests of consumers.. see CERC Annual Reports 





� President’s address to the nation on the eve of the 59th Independence Day-2005


� See Mid -Term Appraisal of the  Tenth Five Year Plan (2002-2007), Indian Planning Commission


� See Mid -Term Appraisal of the  Tenth Five Year Plan (2002-2007), Indian Planning Commission


� Privatisation of distribution has however also not been a success in Orissa and Delhi and is therefore not a guaranteed solution. 


� The Electricity Act has mandated open access in a time bound manner. With `open access’ generating companies, distribution companies, electricity traders and captive plant owners are able to seek access to inter-State transmission system across the whole country for wheeling electricity. Open Access in transmission is vital for creating competition in the power supply industry. Consumers are able to seek open access as and when they are permitted by the State Commissions.





� For an analysis of electricity governance also see, Electricity Governance Indicator, Toolkit Application Project – India, Turning Promise into Practice, The Electricity Governance Initiative, EGI Forum, Bangkok, March 2006


� See Kapoor Mahesh, Vision 2020, Transport, Oct 2002. Indian Planning Commission, Nov 2002


� See Director General (I&R) versus Stangen Pharmaceutical Ltd. [2005 CTJ 82 (MRTP)] and also Director general (I & R) v. Jagson Pal Pharma Ltd. [2002 CTJ 151 (MRTP)]for MRTPCs judgement on drug-pricing and competition. The Commission’s position in these cases has been that Increasing prices of drugs per se is not an anti-competitive practice. This position is maintained in the Competition Act. For a critic of this position see Mehta Pradeep, Competition Policy and Consumer Welfare in Towards a Functional Competition Policy for India, edited by Pradeep Mehta, CUTS, 2006 





� See Options For Using Competition Law/Policy Tools In Dealing With Anti-Competitive Practices In The Pharmaceutical Industry And The Health Delivery System a report prepared for WHO and Ministry of health and Family Welfare, Govt of India by CUTS, 2006





� In the new product-patent regime. Data source, HDR, 2005, UNDP


� See Chun Biak Lun, Pooja Garg, Ramya Raghuram & Sujata Kukreja, Reconciling TRIPS with Human Rights, An Indian Case Study in Southern Initiatives Journal of Sustainable Development (Vol I/IV), Southern Initiatives, Calcutta, 2006


� See Nitya Nand, Bharath Jairaj, Competition Abuses at Consumer Level in Towards a Functional Competition Policy for India (ed. Pradeep Mehta), CUTS, 2006


� See Nitya Nanda, Bharath Jairaj, Competition Abuses at Consumer Level: Study of Select Sectors, Towards a Functional Competiton Policy for India, edited by Pradeep Mehta, CUTS, 2006. Thirty one percent of the parents of school going children in ten major and smaller cities pointed out the practise of schools recommending or instructing students to buy books, uniforms etc from particular shops.





� Liberalisation of trade and industrial policies initiated in the 1990s.


� Sum of the squares of market shares (percentage share) of all the firms in the industry. HH index declines with increase in number of firms and increases with rising inequality in market share among a given number of firms.


� For a detailed analysis see K V Ramaswamy, State of Competition in the Indian Manufacturing Sector in Towards a Functional Competition Policy for India, edited by Pradeep Mehta, CUTS, 2006





� Industrial and trade policy reforms that among other things opened the doors for competition were initiated in the 1990s.


� The industry average-price cost margin measured by the Lerner index. See Cournot-Nash equilibrium in Scherer and Ross (1990). 


� HHI Calculations using CMIE Market Size and Shares, Aug 1999 and July 2004, data.


� Pradeep Mehta, Competition Policy and Consumer Welfare, in Towards a Functional Competition Policy for India edited by Pradeep Mehta, CUTS, 2006 





� Annual Report 2005-06, Department of Consumer Affairs, Ministry of Consumer Affairs, Food and Public Distribution, Government of India


� Performance Review of Thermal Power Stations, 2004-05 and own calculations, using Central Electricity authority data  


� For a detailed discussion see CERC Annual report 2003-04


� See P.V. Indiresan, “Why not education vouchers?” Business Line on 27.11.2006


� See Arjun Dutta, Green Advertisements-Are They Telling the Truth? CUTS, 2002


� For a comparison of MRTPA and Competition Act, 2002 see S Chakravarthy, Evolution of Competition Policy and Law in India in Towards a Functional Competition Policy for India edited by Pradeep Mehta, CUTS, 2006 


� Except for a very special class of UTPs where a seller disparages the products or services of another seller


� See Pradeep Mehta, Competition Policy and Consumer Welfare, in Towards a Functional Competition Policy for India edited by Pradeep Mehta, CUTS, 2006 





� For RTPs, some recent figures give an idea of the backlog: Under Section 10 (a)(i) dealing with a class of RTPs, 289 enquiries were handled in the calendar year 2004, including 268 brought forward from the year before. Only 19 enquiries were disposed of in that year while 270 remained pending. For UTPs (under Section 36(B)(a), 432 enquiries including 352 from the previous year were considered in 2004. Only 34 were disposed off and 398 remained pending at the end of 2004. 


� Sandesara J C, � HYPERLINK "http://ideas.repec.org/s/iim/iimawp.html" �IIMA Working Papers� number 1180, � HYPERLINK "http://edirc.repec.org/data/eciimin.html" �Indian Institute of Management, Ahmedabad�


� For a detailed discussion see Sandesara J C, � HYPERLINK "http://ideas.repec.org/s/iim/iimawp.html" �IIMA Working Papers� number 1180, � HYPERLINK "http://edirc.repec.org/data/eciimin.html" �Indian Institute of Management, Ahmedabad�


� Several leading and sophisticated drug manufacturers, of the world, have been involved in a global conspiracy to fix prices of bulk vitamins, sales volume and allocate markets. This international vitamin cartel continued from 1990 to 1999, and was investigated by the authorities in the US, EU, Australia, Canada, Japan, etc. Heavy fines were levied on the companies found to be guilty. To find out more about the cartel’s operation in India and costs inflicted on consumers, CUTS decided to start a case. As a first step in this direction, all the relevant information on the cases, accumulated by several authorities around the world, was collected and then documented. This information included details of the company, details of the investigation, the judgement and the balance sheets of some of these companies during the relevant period. CUTS had limited ability and hence it passed the collected information to the Director General Investigation & Registration) with a request for further investigation into the matter. The DG passed on the information to the MRTPC and became the ‘complainant’ CUTS was given the status of ‘informant’. On direction of the MRTPC, the DG conducted a preliminary investigation and submitted its Preliminary Investigation Report (PIR). On the basis of the PIR, the MRTPC held that no case can be made and CUTS was informed accordingly. In spite of repeated efforts CUTS couldn’t get a copy of the PIR. Finally, the case was heard in the court and it was held that the law clearly states that the informant does not have a right to get a copy of the PIR. To conclude, the way the competition authority worked is very obvious. The kind of investigation done seems rather weak and no body knows what was actually done. For details see CUTS (2003), “Pulling Up Our Socks - A Study of Competition Regimes of Seven Developing Countries of Africa and Asia: The 7-Up Project”, CUTS, Jaipur.


� See Pradeep Mehta, Competition Policy and Consumer Welfare, in Towards a Functional Competition Policy for India edited by Pradeep Mehta, CUTS, 2006 


� COPRA (Consumer Protection Act, 1986 amended 1993, 2002)-Enacted for the specific purpose of protecting consumers’ rights and providing a simple quasi-judicial dispute resolution system for resolving complaints. Among other things the law deals with unfair and restrictive trade practices (like manipulation of price) which are anti-competitive in nature. The COPRA and MRTP Act between themselves play a complementary role with respect to unfair trade practices.


� State of the Indian Consumer (abridged and updated draft), CUTS, 2004 


� March 2006


� The Indian Telecom Services Performance Indicators for Financial Year Ending 31st March 2006





� Some of the descriptive passages of this section draw heavily from Mahesh Uppal, Competition Issues in Telecommunication Sector in Towards a Functional Competition Policy for India edited by Pradeep Mehta, CUTS, 2006 


 


� The Government is committed to provide access to all people for basic telecom services at affordable and reasonable prices. The Government seeks to achieve the following universal service objectives: 


Provide voice and low speed data service to the balance 2.9 lakh uncovered villages in the country by the year 2002  


Achieve Internet access to all district head quarters by the year 2000 


Achieve telephone on demand in urban and rural areas by 2002





� Covering various directions and orders, Press Release no 95/2005, 1st Dec, 2005, TRAI


� More than Rs 107 crores (1 crore = 10million), Unified Licensing Regime at a Glance, TRAI Press Release No8/2005


� TRAI for Rs 5 cr Unified Licence, Indiatimes, Infotech, March 21, 2006


� The entire country is divided in 20 circles, categorised as A, B and C (and Metro) based on their revenue potential.


� Indian telecom sector: Sustainable growth ahead, CRISIL study, Financial Express, December 17, 2006


� A telecom provider


� Reliance had to pay a penalty of Rs 150 crores later


� Reliance, Bharti, Tata Teleservices, Idea and Hutch


� There is a possibility of Hutch-Essar being bought over by a foreign provider (Vodafone, Verizon). 


� Though the law allows regulator to raise funds through levies etc.


� Will be done in five years time according to TRAI


� Attempts by TRAI to impose modest asymmetric regulations (earlier reporting of tariffs) have been thwarted


� Surveys conducted by M/S TUV South Asia, an independent agency commissioned by TRAI


� For QoS audit of Basic Service, TUV Officials visited 394 Basic Telephone Exchanges (94 Urban and 300 Rural Exchanges) while auditing 50 Basic Operators (Licensees). Further, the operation of 102 Cellular mobile service operators (Licensees), were verified as a part of this exercise. In the case of Basic operators, a sample mix of Urban and Rural exchanges (that are representative of the circle) were selected across 10% of SDCAs (Short Distance Charging Areas) of Operators (Licensees).


� Samples of about 20832 basic and 35046 cellular mobile service subscribers were surveyed to assess their satisfaction with basic and cellular services provided by Basic and Cellular Mobile Telephone Service Providers (CMSPs). Telephonic as well as personal interviews were carried out for this exercise. Subscribers were selected based on their age, gender and usage. QoS Performance Monitoring Report (PMR) for the period September 2005 was considered as reference for coverage during execution and PMR for March 2006 was considered for comparison of data.





� The Universal Service Support Policy came into effect from 1.4.2002. The Indian Telegraph (Amendment) Act 2003 giving statutory status to the Universal Service Obligation Fund (USOF) was passed in December 2003. The Fund is to be utilized exclusively for meeting the Universal Service Obligation. The Universal Service Levy is presently 5% of the Adjusted Gross Revenue (AGR) of all telecom service providers except the pure value added service providers like Internet, Voice Mail, E-Mail service providers etc. Credits to the Fund are through Parliamentary approvals. The balance to the credit of the Fund is not to lapse at the end of the financial year.


� Only some of the more broad or significant impacts are enumerated. For details see QoS reports.


� Mobile and Fixed phones. Mobile includes GSM and CDMA while Fixed Lines include WLL (F) connections. For details and disaggregated data see The Indian Telecom Services Performance Indicators for Financial Year Ending 31st March, 2006, TRAI, June 2006. 


� Lowest per minute effective charges available. See Performance Indicators, TRAI, 2006 for details. 


� The source of data in this table is The Indian Telecom Services Performance Indicators for Financial Year Ending 31st March, 2006, TRAI, June 2006 unless otherwise mentioned. 


� VPT-Village Public Telephone at the end of March 2006


� Mahesh Uppal, Towards a Functional Competition Policy (ed. Pradeep Mehta), CUTS, 2006


� Number of telephones per 100 population


� There are indications that TRAI will come out with regulations to make compliance to Common Charter provisions mandatory. Among other things it will allow consumers to initiate legal action for failure to comply and the government to slap financial penalties for violations on operators. See Economic Times, Dec 2, 2006.  


� See next table


� TRAI however follows a light-handed approach in tariff fixing leaving this more to competitive forces in this sector


� QoS data source: TRAI QoS report, March 2006. The data in this and following two tables are from Objective assessment of QoS provided by operators and a Subjective Customer Satisfaction Survey both done by M/S TUV South Asia and commissioned by TRAI.  


� Five out of 18 benchmarks


� Some of the relevant QoS and customer satisfaction parameters (and their associated benchmarks).


� There are other operators with similar poor performance but not for all the circles. In a singe circle an operator’s performance may or may not be poor for all states covered by that circle. This applies for all the results/data presented in these tables. For further details see QoS reports. 


� Consumer groups were consulted in preparation of charter


� The latest meeting (16th March, 2006) to discuss adherence to the Charter and compliance to the directive on establishing redressal mechanisms. In that meeting it was found that major operators like BSNL, Reliance and Idea among others had failed to submit detailed reports on adherence to the Charter within the decided date.  


� See previous discussions on telecom sector policy


� The COPRA mechanism of consumer courts is a forum for redressal that is also suggested by TRAI and has been used somewhat effectively


� Several regulatory legislations such as that for telecom provides for appointment of a person who is representative/expert on consumer issues as regulator, however this has not been exercised so far


� Some of the relevant customer satisfaction and QoS parameters (and their associated benchmarks) used in this table.


� Although TRAI can recommend to the Government to take penal action for violation of license conditions, including failure to meet QOS standards stipulated by TRAI, neither the TRAI Act nor the license provides any specific powers to TRAI to take penal action in case the Quality of Service standards stipulated by TRAI is not adhered to by the service providers. This has considerably weakened the regulation and among other things makes service providers reluctant to invest in network improvement. The most recent TRAI direction on QoS (23rd Aug, 2006) has asked providers to furnish certificates of compliance with the directions, on a regular basis.


� ADC seeks to compensate BSNL whose fixed line rentals and call charges are considered loss-making operations that must be continued in public interest. The ADC is currently a surcharge on all calls to the fixed line network. See Mahesh Uppal  in Towards a Functional Competition Policy (ed. Pradeep Mehta) CUTS, 2006 


� ADC is paid to compensate for below cost rental especially in rural areas, local call charges, provision of free call, etc. However, methodology used for calculating the relevant amount of ADC is based on capital expenditure after some portion of it has been allocated towards mobile services. It is presumed that the remaining is used for calculating the final ADC amount. However, this remaining capital expenditure seems to be inflated to the extent that same infrastructure is used for long distance calls. In other words, ADC should ideally be paid for that part of the cost, incurred for providing local call services and not for the cost which is incurred for providing both local and long distance calls.


� A proposal for supporting infrastructure sharing is under consideration by the government.


� Service providers pay USO levy for this fund besides there is budgetary support


� Suggestion to split the competition authority into two, namely the CCI and a Competition Appellate Tribunal, among other things.


� Sec 22,23,24,25 of Competition Act
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