CUTS’ Comments on TRAI’s Consultation Paper on

Proposal for Amendment to the Tariff Order of 1.10.2004 on Broadcast and Cable Television Services (No.9/2005)

General Comments

The present consultation paper deals primarily with the following issue:

· Should new pay channels be introduced as individual channels only?

TRAI has issued the consultation paper after receiving a proposal from the MSO Alliance suggesting that all new pay channels (i.e. those introduced after 26th December 2003) should be offered as individual channels. MSOs argue that the existing provision in the Tariff Order to offer new pay channel(s)/or converted FTA to pay channels either individually or as part of a new separate bouquet on a stand alone basis has not been effective. However, the basis on which this is argued is not coming out clearly from the paper.

What comes out is that MSOs fear that the price of stand-alone channel, within the bouquet of channels, could be such that it would force them to subscribe for “ALL the channels in the bouquet” rather than selecting the popular channels individually. MSOs want enabling regulations to provide them more freedom in selecting individual channels. MSOs want to make decisions based on proper business rationale. Thus, the proposal by the MSO alliance is to facilitate their decision-making.

Furthermore, MSOs have combined the above issue with an ongoing dispute they are having with the broadcasters, which relates to the pricing of bouquets due to migration of channels from one bouquet to another. This issue could have been tackled if all the pay channels were available as individual channels. Unfortunately, the present circumstances are different and this is only a futuristic scenario. Under the circumstances, the proposal of introducing new pay channels as individual channels will only partially address this sort of dispute in future. It would prevent formation of bouquets comprising of new pay channels, and in the case of migration of these new pay channels from one distributor to another, would not create the kind of dispute situation as is being faced currently with respect to HBO, Ten Sports. However, disputes relating to migration of channels would keep arising so long as there are bouquets consisting of pay channels. But isn’t this is a pure dispute situation between service providers, which need to be handled at the level of TRAI/TDSAT, rather than including it in a consultation paper? Be that as it may, TRAI should immediately ask the broadcasters, distributors and MSOs to decide on individual prices of all the existing pay channels, should there be migration of pay channels from one distributor to another. Otherwise this would be another scenario where the burden of dispute would be borne by consumers.

But what would be the likely impact on consumers if the proposals of MSO alliance were accepted? Convinced, as TRAI seems to be on this proposal, it has identified the following likely benefits for consumers:

· … …By offering more choice to operators it would be possible for them to meet the demands of the consumers in a more flexible manner

TRAI is presuming that operators provide service to meet the demands of consumers. This is disturbing. On what basis is TRAI presuming this scenario, when it is a known fact that cable TV consumers in India are subject to the wishes of the operators (LCOs and MSOs) and it is not the other way round. For instance, consumers are made to watch the channels that are shown by the MSOs/LCOs; they are not shown the channels they wish to watch. This is reflected in the huge gap between the number of channels received and those actually watched. As per TRAI’s own survey: number of channels watched is not more than 60 percent of channels received. TRAI should have taken these facts into account before making such assumptions. TRAI does not seem to have done its homework on the issue.

If there is a dispute between a broadcaster and an MSO, it is the consumers who suffer, and the demand of consumers goes for a toss. Just to cite one case, the cable TV consumers in Jaipur are deprived of watching ESPN-Star Sports for the past several months. This is on account of some payment dispute between ESPN-Star Sports and Bhaskar Multinet Pvt Ltd (the MSO). Based on complaints received from several consumers, we had written to Bhaskar with a copy to TRAI to sort out the issue and consider the demand of the consumers. But the deadlock continues. As a result, demand of consumers has been sidelined. TRAI, as a regulator, should understand the ground realities – meeting the demand of consumers comes last for the operators. They are more interested in taking decisions that suits their own requirements i.e. based on proper business rationale (a reason they have given in the present proposal). Approving this proposal will make MSOs more informed about the prices of individual pay channels. Armed with this information they would be better placed to extract more money from consumers through the LCOs. And the hapless consumers would have only one choice – either a cable connection or no connection.

Other advantages that have been highlighted are:

· Consumers would have more choice to the extent that they are able to exercise this through their cable operators

· To the extent that the consumers are through their operators are able to select channels of their choice, they would not have to pay for those channels which they do not wish to watch

The above ‘so-called’ choices for consumers that TRAI has highlighted once again bring out the poor information that the regulator has of the ground realities. The fact is that most of the cable TV consumers in India do not have the option to change their cable operator. This has come out from various surveys done in the cable TV sector. Expecting consumers to exercise a choice through their cable operator is ridiculous! Under the existing scenario most consumers have only one choice – either a cable connection or no connection. The choice being exercised through LCOs is just wishful thinking.

The paper also brings out certain difficulties associated with the proposal:

· Without CAS, the consumers will not be able to exercise choice individually and can only do this collectively through the cable operator

An addressable system is the need of the hour. Without it, burden on consumers would keep increasing. As mentioned above, exercising choice through cable operator is day dreaming and not possible in a scenario where most of the cable TV consumers in India deal with only one LCO.

· Since the proposal would apply only to the new bouquets, it could be argued that these restrictions would be unfair on new entrants.

This fear is well founded. Rather than empowering MSOs/LCOs to exercise choice on behalf of consumers, TRAI should move towards empowering consumers to exercise their own choice. It is the consumers who should decide whether they want to watch any new pay channel or not.

The consultation paper highlights the decision-making woes of MSOs. It has also sought to fit decision-making by consumers, which is not convincing at all. If the regulator is really concerned about enhancing consumers ability to exercise choice, then the proposal should be accepted only if new pay channels are introduced through an addressable system.

The proposal as it stands is a win-lose situation (win for MSOs, and lose for consumers). To make it a win-win situation for all, TRAI should mandate that all new pay channels should be introduced as individual channels and through an addressable system. It is then that consumers would really benefit.

Otherwise, another pay channel would be imposed on consumers => one more channel would be added which consumers receive but might not be willing to watch => consumers’ monthly bill would increase by that much amount, and they will not be able to complain because TRAI’s tariff orders allow for such an increase => MSOs/LCOs will be happy to pass the burden on consumers => TRAI would be pleased that consumers are able to exercise a choice through the LCOs BUT hapless consumers will fight/quarrel with their LCOs, get their cable connections cut, and faced with no alternative, would be forced to accept the new rates with new channels which s/he has not demanded!

TRAI should have consulted consumer organisations before coming out with the consultation paper. This is primarily because the advantages for consumers highlighted in the paper would have been confirmed as illusory and would not have found a mention in the paper.

At present, MSOs have the choice to accept or reject a bouquet or a channel. However, rejection becomes that much difficult if channels are offered in bundled form along with some popular channel. Mandating introduction of new pay channels as individual channels would certainly enhance the decision-making abilities of MSOs. The same logic applies to consumers. For a long time, consumers have been demanding a system, which can assist them in exercising a choice over channels. But the difference is that while MSOs are in a position to accept/reject, consumers are not. Therefore, in order to ensure that consumers can exercise a choice, new pay channels should be mandatorily introduced through an addressable system.
In its views, TRAI has mentioned:

· … … once competition comes in, price regulation will be withdrawn. … … over the next 6 to 9 months there are likely to be more DTH players in the market which could provide effective competition to the cable industry 

Entry of more DTH players is an issue that is being talked about for the past two years, but till date there has been little progress on this. Expecting DTH players to enter, competition to come, is distant dream not expected to materialise in the near future.

Specific Issues for Consultation

I. Whether the proposal for amendment to the Tariff Order as suggested by MSO Alliance for deletion of the words “or as part of new separate bouquets” should be agreed to or not?

The proposal can be accepted only if all new pay channels are introduced through an addressable system.

II. If not, whether there can be any other method by which the concerns expressed by MSO Alliance can be addressed within the existing framework of non existence of addressability? If so how?

The concerns expressed by MSO alliance relating to migration of channels is more a matter of dispute and should be handled at the level of TRAI/TDSAT. In order to ensure that such disputes do not arise in future, TRAI should immediately mandate broadcasters, distributors and MSOs to decide on individual prices of all the existing pay channels, should there be migration of pay channels from one distributor to another. Otherwise this would be another scenario where the burden of dispute would be borne by consumers. Regarding MSOs need for enhanced freedom to take a decision based on their business rationale, perhaps, TRAI should be more concerned about ensuring choice to consumers (which is currently negligible) rather than allowing its time and energy to be spent on issues that are best left for service providers.
III. Whether the existing tariff order be amended to indicate benchmarks which can be used for determining similarity in rates of new pay channels vis-a–vis rates of similar channels that was prevailing on 26.12.2003?

Yes the benchmark should be specified to clear any confusions. The benchmark can be determined by putting the various channels prevailing on 26.12.2003 under different categories to bring out similarity. Importantly, similarity of a channel should be determined from the viewpoint of consumers. Based on this criterion, the various categories of channels that can be identified are:

· News channels (can be further sub-categorised as per language)

· Movies (can be further sub-categorised as per language)

· Religious (can be further sub-categorised as per language)

· Educational (e.g. National Geographic, Discovery, History, etc.)

· Children (e.g. Cartoon Network, Pogo)

· Songs

· Sports

· General Entertainment (e.g. Star Plus, Sony, Zee TV, Star World, etc.). (This can be further sub-categorised as per language)

At the time of introducing a new pay channel, the broadcaster should be asked to specify the category of the channel. Thereafter the price of the pay channel can be determined by calculating a simple average of the prices of channels in that category.

Till an addressable system is introduced, this system of fixing prices of channels should be followed. With addressability, the market pressure would make the broadcaster set the price right and consumers will have the choice to select/reject the channel.

IV. What should be the approach in case an existing pay channel changes from one distributor to another as in the case of HBO and Ten Sports and what specific changes may be required in the Tariff Order?

In order to ensure that such disputes do not arise in future, TRAI should immediately mandate broadcasters, distributors and MSOs to decide on individual prices of all the existing pay channels, should there be migration of pay channels from one distributor to another.
V. Whether the prices charged by broadcasters to the MSOs, for channels/bouquets launched after 26.12.2003, should be frozen at the levels at which they were introduced, with an annual increase for inflation as suggested by the MSOs?

These prices should not be frozen. In fact, the prices of these channels should be reviewed in the light of the benchmark that is arrived at, as mentioned in III) above.

VI. Whether the prices charged by the broadcasters to the MSOs as reported under clause 4 the Tariff Order of 1.10.2004 should be released for public information by TRAI as and when there are changes? If so how this would lead to more efficient functioning of the market?

These prices should certainly be made public. TRAI, has been created as a regulator to ensure competitive outcomes in the market i.e. to ensure outcomes that would have emerged if competition were possible and the markets were functioning efficiently. Public information is a key tool to ensure that all players take informed decision. In fact, this is one of the key roles that TRAI is required to play.

VII. Whether, we should move towards pricing of individual channels so that the consumers in a non-CAS environment, through the cable operators, exercise a wider choice regarding channels?
Exercising choice through cable operator is just illusion and not a reality. Most cable consumers in the country have no options to change their cable operators. Hence, this argument is not convincing at all. Be that as it may, the time has come to move towards pricing of individual channels and mandating introduction of all new pay channels only through an addressable system. It is only then that the system will produce win-win outcomes for all.
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