












DRAFT FOR DISCUSSION

CUTS’ Retreat on

Regulatory Autonomy and Accountability







   Draft Recommendations

Background

Following deregulation and reforms, ‘independent’ regulators have been conceptualised and established to govern a sizeable part of the economy (and public services). Consequently, regulatory efficacy has been reflecting upon the quality of public life. In such a scenario, fundamental issues such as autonomy and accountability of the regulatory institutions remain unanswered and unresolved. This is not a desirable situation.

To address this conundrum, this Retreat has been organized by CUTS. The two sessions of the discussions, which were organised on May 10th and July 23rd 2005, dealt with several practical examples that we have in India across the sectors. That has helped making the draft recommendations pragmatic rather than that just of academic interest.  
Based on the outcome of the discussions, touchstones of ‘Regulatory Autonomy & Accountability’ have been identified and presented below in a tabulated form. Understandably, emergence of absolute consensus on each of the issue was not possible. Still, there is agreement on imparting autonomy to regulatory bodies that should be commensurate with the mandate they have been provided with. The group realizes that regulatory accountability is an equally important aspect, which however has not been addressed holistically in the discourse so far. 

Further, there is lack of coherence in the provisions and practices across various sectors. There is no overarching view, at present, of how a regulatory body should function and how the regulatory process should work.

	SN
	     Title  
	                                                        Draft Recommendations 

	1.
	Policy Vs. Regulation 

	· Regulatory agencies are a creation of legislature to achieve specific policy objectives. Therefore, these agencies have to work within the framework that has been spelt out in the law.

· Government’s policy cannot remain in a fluid state always and has to be spelt out unambiguously. The specific objectives that government intend to achieve through setting up a regulatory agency should be spelt out in the enabling legislation, clearly. 

· In the event of policy directives to be issued by the line ministry to the regulator, the legislation should provide for mandatory consultation with the regulatory agency prior to such directives are being issued. A gist of the discussions should be made public. 


	2.
	Regulatory Mandate and Powers
	· The specific role that regulatory agencies are expected to perform should be defined in the legislation, in an unambiguous manner. In this context, it is better to have a negative list of things which the regulator is NOT supposed to do, which would be helpful in avoiding possible confusion and conflict.

· These agencies have to be provided with the power commensurate with the mandate given. Each of the regulatory objectives should be looked at to see that what specific powers the regulator would require to achieve the stated objective. Doing so would ensure that the powers given to regulator do not fall short while implementing the given mandate. 


	3. 
	Selection and Appointment
	· This is one of the most crucial issues that need to be addressed up front. A Committee comprising of the Chief Justice of India, chairperson of the UPSC, leader of opposition in Parliament, and some people of eminence should select regulators for various sectors. Similar Committee can be constituted at the State level as well. 

· Whenever a vacancy arises, applications should be invited against pre-determined selection criteria. 

· Regulators should be given a fixed tenure of 5 years with a maximum age limit of 60 years, with flexibility of appointing anyone who has crossed 60 years, but is below 65 years, as an exception on grounds properly recorded. This flexibility can be removed after some time. 

· Restrictive provisions that deter people from business/non-government sector to move to regulatory bodies should be removed.

· The prevailing practice of sinecure needs to be discouraged. The bottom line is to encourage experts and young professionals to join such positions. 

· Do offer attractive enough compensation, at least in tune with the overall package that an Add. Secretary/Secretary gets in the Government.

· The Cabinet Secretariat/ the Department of Personnel should appoint the required members of the regulator, and perform the role of the Administrative Agency for the regulatory bodies.
· Prior to the induction to the job, imparting proper training to regulators and their staff should be made mandatory. 


	4.
	Removal
	· Protection against arbitrary removal by the government is necessary. 

· Member of a regulatory agency should be removed only in case of a proven guilt or inability established in a judicial probe which the proposed Parliamentary Standing Committee on Regulation may recommend if necessary.




	5.
	Common Appellate Tribunal, 

Role of Judiciary
	· Having a common appellate tribunal for a broad set of regulators, for instance one for infrastructure sector and another for financial sector, is highly desirable. This will reduce confusion and reduce unnecessary proliferation of agencies.

· The law should provide for an appeal against a regulator’s decision before the Common Appellate Tribunal first and then to the Supreme Court. Also, for judiciary to entertain appeals related to points of law only.  




	6.
	Interface with Government / Line Ministry
	· Once a regulatory institution has been made autonomous and the concerned line ministry does not have any say in operational matters, the latter cannot be held accountable for the act of the former. 

· A Parliamentary Standing Committee on Regulation & Competition can be constituted and be made the reporting authority for regulatory agencies. The Committee should look into systemic issues only and not discuss individual decisions and orders for which the regulator is accountable to the Appellate Tribunal and the Supreme Court.

· Having provision for government superseding the regulatory orders is not desirable. In case of force majeure and/or for security reasons, the government is anyway competent to do so.




	7. 
	Protection Against Regulatory Capture

and Accountability 


	· The Parliamentary Standing Committee on Regulation & Competition should be the reporting authority for regulatory agencies. The line ministry concerned, to whom the state-owned incumbent report, should not be allowed to issue directives to the regulator in an arbitrary manner.
· The proposed Standing Committee can call regulators for an explanation wherever need arises.

· The Standing Committee should not depend on the CAG’s staff rather have competent staff of its own.  

· Constituting multi-sectoral regulators, such as one for energy or another for transport, might reduce the chances of a possible regulatory capture as more than one line ministry would be involved.

· Creation of a Consumer Advocacy Fund to support consumer/civic groups in raising the consumer voice and enhance regulatory accountability on continued basis is recommended.

· Performance of a regulator can be evaluated through a peer/external review system against the given mandate.

· Political parties should provide their feedback to the various consultation papers brought out by regulatory agencies, as stakeholders. Besides, they should participate in the open discussions/hearings conducted by the regulator.




	8.
	Financial Autonomy etc.
	· The current practice of line ministry allocating the annual budget of a regulatory agency virtually provides the line ministry with control over the activities of the regulator, indirectly. 

· The regulatory agencies should be encouraged to raise revenue in the form of fee, cess, penalties etc wherever possible and aim to become self-sufficient.

· Meanwhile, the financial requirements proposed by regulator should be linked with their work plan for a certain time period (say next 3 years) and be approved by the proposed Administrative Agency i.e. the Cabinet Secretariat or Department of Personnel.

· Regulators should be given the liberty to hire the required staff on contract and appoint consultants, in a transparent manner. 

Note: At present, the Insurance Regulatory and Development Authority (IRDA) and the Securities and Exchange Board of India (SEBI) have been allowed to raise resources on their own while rest of the regulatory agencies are not.  


Note: Wherever a regulator is mentioned, it includes a competition agency.

