7-Up Project
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Draft Report of the Proceedings

The phase-II review meeting of the 7-Up project was organised on 5-6th July 2002 at Geneva. The first phase of the project dealt with the institutional framework for enforcement of competition regimes in the project countries and the second deals with cross border competition concerns. 

The purpose of this meeting was to deliberate upon the synthesis report of the first phase of the project and discuss the case studies done during the second phase and plan the way ahead. The following is a brief report of the proceedings of the meeting:

Friday, July 5th 2002

I. Opening Session

The speakers in this session were Pradeep Mehta, Secretary General, CUTS and Christian Rogg, DFID, UK.

1.1 Pradeep Mehta made introductory remarks and gave a brief description of the project. He spoke about the objectives of the project and also the purpose of the meeting. He said that the project aims to develop a healthy competition culture in not only the project countries but also in other developing countries and the project has already started showing its impact in the developing world.  

1.2 Christian Rogg started by saying that Private Sector Policy Department of DFID is working with CUTS on two major projects at present. One is on competition and the other is on investment. The 7-Up project is the first project taken up by DFID on competition. It is a successful project and DFID is happy to see the way it is going. The project is achieving success at different levels – creating a National Reference Group involving representatives from government, consumer organisations, media, academia, etc and at the international level also the project has been really successful considering the impact that it is making. He said that he looked forward to having a better insight into the progress of the case studies and finalising of the synthesis report which was one of the most important outputs of the project.

II Session One: Phase-I Findings
The session was chaired by Phil Evans, Consumers Association, UK and Ralf van de Beek, CUTS was the speaker. Peter Holmes, Sussex University, Sussex, was the discussant in this session.

2.1 Ralf presented the phase-I synthesis report and highlighted the legal and implementation issues for all project countries. He also made comparison between the countries on various factors.

2.1.2 The tradition of legislations varies considerably across the project countries. Most of the countries have either amended their laws recently or are in the process of doing so. The objectives of a competition law should include efficiency, consumer welfare and public interest. Efficiency forms a part of the objectives of the law in all the project countries whereas consumer welfare is present only in the South African and Zambia. The Tanzanian and South African laws also include employment as one of the objectives of the competition law. 

2.1.3 The three key areas that the competition laws in all project countries deal with are (i) restrictive trade (or business) practices; (ii) the control of monopoly power or a dominant position; and (iii) mergers and acquisitions. With respect to restrictive trade practices all 7-Up countries apply a ‘rule of reason’ analysis to at least the majority of these practices. Although they are deemed prima facie anti-competitive the majority are not prohibited per se. Several countries prohibit a number of restrictive trade practices per se. In general these practices are considered to be the most serious restrictions on competition. However, the reasons why a distinction is made are not always clear. Restrictive Trade Practices should be deemed prima facie anti-competitive with the onus on the companies involved to justify them. Categorisation into RTPs that are prohibited per se should be rationalised.

2.1.4 In controlling monopoly power or a dominant position, the countries have adopted a more or less behavioural approach. It is not dominance itself that is prohibited, but its abuse. When determining whether or not a company holds a dominant position, the 7-Up countries heavily rely on the size of that company’s market share. There are, however, a number of difficulties in determining a company’s market power by the size of its market share.

2.1.5 While looking into the possible anti-competitive effects of a proposed merger the project countries also base their analysis on market share. Many countries set a threshold before they evaluate a merger and the same holds true for notification. Pre-notification and approval of all mergers and acquisitions is required in Pakistan and Sri Lanka. In the case of Kenya, Tanzania and Zambia only horizontal combinations need to be notified and approved. Purely from the point of view of developing databases, pre-notification of all combinations may be useful, while only combinations above a threshold should require approval. 

2.1.6 Worldwide, several types of exemptions exist in competitions laws: sector specific (including regulated sectors), enterprise specific (state owned enterprises or SMEs), and practice or agreement specific (R&D co-operation, standardisation, rationalisation etc.). While there is no consensus on the desirability of these exemptions, many of the 7-Up countries also include them in their laws. Exemptions, if at all, should be well defined and limited.

2.1.7 The competition authorities in the project countries have to deal with several cross-border issues. Tanzania, Pakistan and Kenya do not have specific provisions that address such issues. The Sri Lankan FTC can apply the so-called ‘effects’ doctrine to matters with an ‘international’ aspect. The Zambian law considers a foreign merger to take place within the country when there are domestic subsidiaries in operation. If the merger affects the structural conditions of the concerned enterprise, it is said to have domestic effects. India and South Africa also apply ‘effects’ doctrine.

2.1.8 Various types of sanctions and relief are provided for in the competition laws of the 7-Up nations. The key issues that need to be evaluated in this regard relate to: (a) the level of penalties, fines etc. and (b) the inclusion of prison sentences for competition cases. The fines are often very low in developing countries. Such fines will not impress big enterprises (abuse of dominance, cartels) in a manner that will deter them from anti-competitive practices. The approach of the South African and new Indian legislation seems to be better in this respect, since they relate the maximum fine to the size of the enterprise involved.

2.1.9 Another interesting characteristic is the fact that while South Africa and India (possible high fines) do not have criminal liability to tackle competition offences, Kenya and Tanzania (low fines) provide for imprisonment for up to three and two years respectively. Broadly, the 7-Up project nations will have to assess if the sanctions are significant enough to deter anti-competitive practices, as litigation is a very expensive and time-consuming process.

2.1.10 Although in several countries the laws themselves would benefit from some adjustments, the main problems the 7-Up countries are facing concern their implementation. In general, the competition agencies in the project countries are under-staffed, lack resources, etc.

2.1.11 The World Bank-OECD model law suggests that the enforcement agency should be independent from any government department and should receive its budget directly from (and report to) the legislature or president of the nation. In Tanzania, for example, the Competition Authority will now be made independent from the government, presumably due to pressure from the World Bank. In Pakistan, even though the Monopoly Control Authority is de jure independent, it is de facto prone to government interference. It is also dependent on the government for its budget. In South Africa and Zambia funds are allocated to the authorities by the legislature and apart from these grants they can receive income from filing fees. These authorities are thus less dependent on government departments. In Sri Lanka the Fair Trading Commission’s main source of income are the funds allocated by parliament, yet the selection process of the commissioners and the structure of the system leave room for external influences. 

2.1.12 It is important that an authority is de jure independent. This means it is a legally independent body and not part of any government department. Secondly, the authority should also be financially independent. A combination of funds allocated by the legislature and those received from filing fees seems to be the best solution. 

2.1.13 In general, the budgets of the competition authorities are low in absolute terms. The only exception is South Africa, which seems to be well funded. The percentage of funding that is spent on salaries is generally high. In Zambia it is as high as 81 percent of the total budget. The ZCC apparently doesn’t have to spend anything on establishment costs, which is the other large spending post in most project countries. These high amounts ensure that very little money is left for research activities and outreach programmes.

2.1.14 As a percentage of the government’s total expenditure the three South Asian countries are spending much less than the African project countries, with India’s MRTP Commission having the smallest budget in relative terms. The Zambian and South African competition authorities are leading in this respect. For comparison, the budgets are exceeding the Norwegian competition authority’s budget as a percentage of the government’s expenditure. There has, however been some shift in the authorities’ budgets in several 7-Up countries in recent years. This also reflects the fact that in South Africa, Tanzania and Zambia the competition authority has only been operational for two to three years.

2.1.15 To improve the efficiency of the competition authorities, the following recommendations were made:

· Databases containing market information should be developed and maintained to enable the competition authorities’ staff to perform the economic analysis necessary in competition cases. 

· Competition authorities need to attract and retain competent and qualified staff, especially professionals. Therefore it is necessary to increase their budgets.

· Foreign competition authorities could assist in on the job training programmes to develop knowledge in specific areas.

· Competition issues need to be part and parcel of both the law and economics curriculum at universities and other institutes of higher education.

· A ‘competition culture’ needs to be created. This will help to prevent government and business opposition to and interference in the decisions of the authority. To create such a culture a broad multi-stakeholder advocacy programme should be undertaken. 

· Strong consumer movements are crucial in the creation and sustenance of a competition culture.   

· Foreign donors should finance training and advocacy programmes. This would alleviate the strained budgets of the competition authorities in many of the 7-Up countries without threatening their independence.

2.2 Peter Holmes said it was clear that there was a vast range of objectives of the competition law in ‘transition’ countries, depending in part on the date of writing of law. Competition law is particularly useful for developing countries to regulate inflows of Foreign Direct Investment, as is demonstrated by some of the case studies.

2.2.1 Law is not all that matters, its proper implementation is equally important. The agencies can fail to use the powers and the governments are seen to pressurise nominally independent authorities. There could be constraints in the proper working of the CAs like lack of funds, absence of adequate information, unavailability of expertise, etc. 

2.2.2 The investigative and adjudicatory functions of the competition authorities should be separated and there should be explicit transparency in the rulings of the authority. 

2.2.3 The cost constraints are very crucial and need to be taken care of. The percentage of government spending becomes relevant. In South Africa, the share is big but then the overall budget is also very large. Hence it can be said that Zambia is at the top where it is a proportionately large share of the budget. However, it is not just the budget or the size of the market over which it has jurisdiction that makes a CA effective.

2.2.4 There is an emerging need for regional agencies, especially, where regional markets are emerging and also in face of link with anti-dumping. But regional competition policy cannot substitute for contingent protection without losing sight of its aim. The India soda ash case is an example.

2.2.5 In terms of expertise, it seems that CA will always be vulnerable. There is need to pay higher salaries, of the level of private sector, in order to attract skilled personnel.

2.2.6 It is quite clear from the synthesis report that only Zambia and South Africa have access to databases. The agencies should realise that their task is to prdict with or without scrutinised activity.

2.3 Phil Evans commended the progress that had been made on the Synthesis Report. It demonstrated the differences in resource levels between CAs. A number of small practical steps could be taken to relieve these resource constraints, for example, distributing international newspapers to CAs around the world. The case studies also demonstrated the usefulness of cooperation between Authorities. He also underlined the importance of including utilities within the scope of the law as this is an area of prime importance to consumers.

2.4 Vani Chetty raised some points in relation to the South African experience where the law has both efficiency and social objectives. The law was drafted through extensive consultation with businesses and trade unions. Social considerations have been taken into account in a number of cases. The CA has managed to balance these objectives and build a good reputation with businesses through its effective and responsible implementation of the law.

2.5 Shyam Khemani expressed concern at the inclusion of public interest objectives, suggesting that these were better achieved through other policies and laws as their inclusion in the competition law could lead to confusion and inconsistency. There is a vigourous debate on the question of whether RTPs should be classified per se illegal or should be considered on a case-by-case basis. For a resource-constrained CA it would be more sensible to collect data when cases arise and not to make notification of mergers mandatory. Merging firms want certainty so they have an incentive to notify voluntarily if the merger would give rise to competition concerns.

III Session Two: Phase-I Findings (Continued)

The session was chaired by Taimoon Stewart and Pradeep Mehta was the speaker. Shyam Khemani was the discussant in this session.

3.1 Pradeep Mehta said that one of the objectives of the 7-Up project is to assess the needs for capacity building in each of the countries so as to strengthen the competition culture. The work on capacity building will be done as an extension of this project. 

3.2 It has been observed during the implementation of the project that in almost all these countries, competition authorities have difficulties in implementing the competition law. These problems are caused mainly due to lack of capacity in the authorities to deal with the issues, which is compounded by other factors, which include: Lack of political will, lack of awareness, indifference of stakeholders, lack of resources, complexities of law and the overall legal system, external influence, etc. at the macro level and poorly drafted law, poorly funded agency, rigidities of enforcement, poor leadership, lack of suitable and trained staff, etc. at the micro level. 

3.3 Following could be some ideas through which such capacity building programmes can be undertaken:

· Awareness generation through media and public meetings at the national and sub-national levels: Media interaction, advertising and publicity can be a good method for generating awareness. Besides, publications and distribution of literature through various targeted means is also desirable. Well-designed and implemented public meetings with simple literature can be very effective in raising basic awareness. 

· Specialised courses for professionals, economists and lawyers: Open and regular universities and colleges can offer both long term and short term training courses. Business chambers, NGOs and development research and training institutions can also be involved in offering such courses.  Competition issues need to be part and parcel of both the law and economics curricula at universities and other institutes of higher education. All such capacity-building efforts should be systematised to avoid overlap and repetition.

· Case study seminars with focus on competition law enforcement and targeted at the staff of competition agencies. 

· Exchange of officials and experts: officials from new and underdeveloped countries can do internships or study visits to other countries’ competition authorities or vice versa.

· Focussed workshops for judges and lawyers on competition issues could be quite useful. In order to assist in developing relevant jurisprudence, the publication of a small handbook outlining how other jurisdictions have dealt with for instance, ‘rule of reason’ cases, would be useful. 

· Seminars on regulatory issues to build greater awareness among the different stakeholders, especially the consumer organisations.

· Research needs to be conducted by the authority through external agencies, to solve the problem of insufficient background material and lack of proper analysis.

· Friends of competition: It is crucial to build up a constituency for competition in the country. The same approach needs to be adopted at the regional level, as many countries are integrating regionally. 

· International cooperation. This would not be prescriptive but would allow Authorities to learn from each other. Exchange of experience between developing country Authorities would be particularly useful.

3.4 Shyam commented that the emphasis should be laid on the existing institutions, universities, etc for furthering competition law. There is no need to reinvent the wheel. Staff training is very important and exchange of officials could be a good idea. We have to start with Bureaucracy. Media is still very significant. 

3.5 Taimoon said that it should be very clearly stated as to what needs to be done prior to the legislation and after the legislation in order to win public support and establish a basis to carry the regime further. Long term sustainable capacity building can be ensured only through universities. Introduce compressed courses and get experts to feed in valued suggestions. She also said that it would be good to collect experiences of competition authorities as a way to identify a do and don’t list for new authorities.
3.6 Other discussions:
· Draft legislation may not be enacted because of a lack of support. This has been the case in Egypt where the draft law has been stuck in the Parliament for several years. When it comes to public interest, it is only the consumers who are in favour. Businesses and Labour are not interested.

· Action based research should be undertaken as traditional type of research does not work today.

· Advertising publicly can be very expensive. Helping citizens is more important. Having a small desk to assist and solve problems is more effective than ads. 

· Accountability measures should be included – What is the budget, how was it used, etc. The ensured transparency automatically increases the available budget/funds.

· Competition laws may clash with governments’ desire to attract Foreign Direct Investment. In some cases, investors may require a monopoly as a condition for their investment.

Saturday, July 6, 2002

4. Session Three: Cross-Border Issues: Findings from 7-Up Project

The session was chaired by Susan Joekes and Simon Evenett was the discussant.

4.1 Dealing with International Mergers: David Ongolo and Mahvash Qureshi were the speakers.

A. David spoke about the Coca Cola acquisition of Cadbury Schweppes in India and Zambia.

4.1.1 In December 1998, Cadbury Schweppes (CS) agreed to sell to Coca Cola Company (CCC) for US$1.85bn. In India the acquisition was announced in May 1999 and in Zambia it was notified in July 1999. In both the countries, the whole range of branded beverages was affected. One local franchise holder in Zambia and 16 in India were to be bought. 

4.1.2 In India, the current law in existence, i.e. the MRTP Act, does not require pre-notification of M&As but post merger unscrambling is allowed if adverse effects on competition can be proved. However, Section 8 of the Fair Trading Act of Zambia, prohibits M&As that are likely to substantially lessen competition in the domestic market. While deciding about this acquisition, the ZCC therefore looked at the levels of market concentration, barriers to entry, post-merger market powers, etc.   

4.1.3 Decision of the two CAs: The acquisition went through in India and in Zambia it was held that the acquisition would result in substantial lessening of competition. It would have resulted in an increase in the market share of CCC from 92% to 100% in the concentrated soft drinks market in Zambia. In August 1999, the ZCC gave recommendation of conditional authorisation to the Board, on the ground that the advantages of acquisition are likely to outweigh the perceived disadvantages. Undertakings were given to CCC regarding distribution network, price fixing and exclusive territories. 

4.1.4 The main issues faced by CA in India were acquisition of bottle manufacturing plants and reversal of decisions (i.e. that the company would pull out after agreements had been signed) and the issue of employee terms and benefits. In Zambia, these issues were distribution network, price fixing and exclusive territories. 

4.1.5 Looking at the way the case was handled in these two countries, it can be concluded that since these were mere small local branches of TNCs, CAs can only argue the case for effects on domestic competition and analysis of likely post merger situation is difficult. The undertakings were negotiated and agreed upon by the merged entity but enforcing compliance of agreed undertakings is a problem. The ability to impose conditions on multinational companies depends on the strength and competence of the CA.

4.2 Mahvash Qureshi spoke about the Glaxo Smithkline case study prepared in Sri Lanka, Pakistan and South Africa.

4.2.1 There has been an increase in the international mergers and acquisitions primarily because of the lack of regulatory infrastructure in developing countries and lack of accountability to host governments. However, these mergers may pose a severe threat to consumers. The merger between Glaxo Wellcome (GW) and Smithkline Beecham (SKB) was finalised in Dec 2000. The merged entity had 7.3% share in the world’s pharmaceuticals market and became the market leader in vaccines, anti-infectives, etc. 

4.2.2 The legal provisions contained in the Sri Lankan law permit the CA to investigate the creation or possible creation of a merger situation; in Pakistan, the MCA is authorised  to investigate a merger that is likely to create a monopoly power or substantially lessen competition. In South Africa, the CA can investigate any transaction that qualifies as a merger. 

4.2.3 In Pakistan, no action was taken by the MCA, primarily because of technical and financial constraints. There were indications of some political and corporate pressure as well. In Sri Lanka, though some investigation was done, it did not go beyond the initial stages. Here again there were technical and financial constraints and political interference and apathy. However, in South Africa, the merger was prohibited by the Commission in April 2000. An appeal was made to the competition tribunal where the merger was “conditionally” approved. GW & SKB agreed to out license products from the overlapping therapeutic categories.

4.2.4 The pharmaceuticals sector has been very active in M&As. What is needed are specific merger provisions in the competition law itself and an impartial, powerful and pro-active competition authority to deal with such cases. It becomes extremely essential to increase advocacy on competition issues to enhance the level of awareness in developing countries. There should be cooperation between the CAs of different countries so that they could learn from each other. Interaction with civil society organisations is also equally important. 

4.3 International cartels: action or non-action in developing countries: Anjali Bansal spoke about CUTS experience with the MRTP Commission in India regarding the vitamin cartel case.

4.3.1 Several leading and sophisticated drug manufacturers of the world have been involved in a global conspiracy to fix prices of bulk vitamins, sales volume and allocate markets. This international vitamin cartel continued from 1990 to 1999 and was investigated by the authorities in the US, Australia, Canada, Japan, etc. Heavy fines were levied on the companies found to be guilty.

4.3.2 Subsidiaries of most of these companies are present in developing countries also including India. Keeping in view the international character of this cartel it was obvious that it must have had adverse effects in India also. These companies, in all probability, would have been engaged in such practices here also, either through direct sales or by way of exports.  

4.3.3 To find out more about this, Consumer Unity & Trust Society launched a campaign. As a first step in this direction, all the relevant information on the cases investigated by several authorities around the world was collected from the website and documented. This information included details of the company, details of the investigation and the judgement and the balance sheets of some of these companies during the relevant period.

4.3.4 Letters were written to the CEOs of these companies in India asking them to give a written undertaking to the effect that they did not engage in any such anti competitive practice in India. Responses were received from Hoffman La Roche and BASF India Ltd. stating that they have not engaged in such practices but no response came from Rhone Poulenc, which incidentally, was the approver in the US investigation and had escaped punishment.

4.3.5 Being a consumer organisation, CUTS had limited powers and so it passed on the whole information to the Director General (Investigation & Registration) with a request for further investigation into the matter. The DG passed on the information to the MRTPC and became the ‘complainant’ and CUTS was given the status of an ‘informant’. 

4.3.6 On request of MRTPC, the DG conducted a preliminary investigation and submitted its report (PIR). On the basis of the PIR, the MRTPC held that no case was made out and a copy of this order was sent to CUTS. 

4.3.7 CUTS wanted to get a copy of the PIR in order to see as to what kind of investigation was done but the DG said that it could be obtained only from the MRTPC and the Commission said that only the DG had the authority to issue it. This clearly showed the lack of awareness about the law in the CA. Finally, the case was heard in the court and it was held that the law clearly states that the informer does not have a right to get a copy of the PIR. 

4.3.8 To conclude, the way the CAs work is very obvious. The kind of investigation done seems suspicious and no body knows what actually was done. The matter has come to an end as far as MRTPC is concerned but we still want to carry it further. How, is still to be known.

Discussions:

Cartels: 

· To check if cartel took place in India also, one could see the pattern of imports and whether shares of a particular company remained static during the given period or there was a Change. If it is the latter, then further investigation about the reasons should be done. Publicising the case in the media, raising questions in the Parliament or trying to get information from intermediate producers are other ways in which the case could be taken forward.

· Any firm which goes to the CA as an approver in the US is given some leniency. There should be a deal that an approver would be given absolutely the same leniency in the developing countries also in return for providing information. But it was argued that this provision would be helpful only if these companies fear the CA otherwise not. 

· Brazil provides a useful example of how cooperation can work. US Compeition Authorities were not able to supply confidential business information but they gave the Brazilian Authority assistance on how to go about investigating the case. 

· Information sharing between the CAs of different countries is extremely important. Modalities of cooperation are the most critical thing that must be addressed, since the current modalities are inappropriate for our needs. 
International mergers:

· No pre merger notification is required in India or Pakistan. If there is an increase in the monopoly level, it becomes very difficult to diverge the merged company. In the case of merger of Brooke Bond- Lipton, Pakistan was asked to investigate in the production of tea in this case after the merger had taken place. But it was experienced that taking any action after the merger is very difficult. It is quite difficult to even check whether the conditions set up while allowing the merger were met with or not. Conditions should be designed so that gathering information for monitoring does not put too large a burden on the CA.

· It is particularly difficult for developing country Authorities to exercise leverage over MNCs when intellectual property (IP) such as brand names and proprietary technologies are involved. Where no IP is involved, it is easier for CAs to impose a divestiture requirement on the company.   

· An example of a Pakistan case was cited to state that regional exchange was not possible unless political environment of a country improves. A new car model was introduced by a car manufacturing company which was very expensive. Bookings had to be made on full payment and delivery was to be given after six months. As a result, the black market of cars expanded. The Government was asked to investigate it further and the dealers also asked the government to allow import of second hand cars but even this was refused.

· It is not always true that the CAs don’t take necessary action. To give an instance, when ‘war risk’ surcharge was imposed only on ships in Pakistan after the Sept 11 terrorist attack, the MCA threatened to investigate the shipping companies, and the prices came down. The CA of the Czech Republic was also able to successfully challenge an agreement between the government and a foreign auto manufacturer to guarantee a monopoly for the investor purchasing local car-maker Skoda.

· Arrangements of WTO for positive comity would fail if CAs refuse to seek information that is readily available.

· It was argued that in case of developing countries, no information is available on the mergers. The Managing Directors of local subsidiaries would very easily say that they were not aware and for any kind of information, the head office should be approached. 

· To ensure compliance, an officer should be employed to oversee the actions of these companies. Analysis of the companies work could be done annually, as in Canada. [Mentioned above]   
  5. Session Four: Cross Border Issues (Continued)

   The session was chaired by Beatriz Boza and Taimoon Stewart was the discussantz.

A. Anti-competitive practices in a regional context: Gideon Mudenda spoke about the cement industry giving examples of India, Pakisatn and Zambia.

5.1 It is well acknowledged that a system of international competition law is required to ensure the creation of a more open and competitive market. The question however is how can this be achieved?

5.2 The Havana Charter called for measures to restrain anti-competitive practices such as price fixing, market allocation, limiting production or fixing quotas, etc. The OECD guidelines for Multinational Enterprises, 1976 also restrain the MNEs from abuses of market power. Eg anti competitive acquisitions, predatory behaviour, etc. But developing countries are not members of OECD. 

5.3 The only multilateral instrument on RBPs is UNCTAD Rules, 1980. These rules prohibit price fixing, collusive tendering, market or customer allocation, allocation of production quotas, etc. But these rules are not binding and have no machinery for enforcement.

5.4 Regional agreements like COMESA, APEC, SADC have embarked on a dialogue to develop cooperative approaches in the area of competition policy. 

5.5. The cement industry at the global level is said to be competitive but has seen extra ordinary concentration in the recent years. Recent takeovers in Africa and Asia suggest that there will soon be very few players controlling a large market share. In fact anti-competitive behaviour by major players suggests that though national CL is essential, it is inadequate for adressing anti-competitive practices at regional levels.
5.6 Takeover of cement firms in both Africa and India is easy because of their poor financial health. In India, top five have increased their market share from 30 to 42 per cent. In East and Southern Africa, Lafarge alone, has acquired substantial control of the COMESA and SADC market 70% in Malawi, 82% in Zambia, 22% in Tanzania, 40% Zimbabwe and 30% in South Africa.

5.7 In Zambia, Lafarge was not so lucky and the ZCC board rejected the takeover of the local manufacturer, Chilanga Cement. The ZCC noted that the sale agreement had provisions that designated Malawi, Tanzania and Zambian markets as restricted territory in which the acquired company would not operate . 

5.8 In India, domestic firms and foreign firms have both been implicated in anti-competitive practices. Faced with a glut on the market, Indian Cement Manufacturers in 2000 stopped dispatch for a week and hiked prices all over the country. But the Monopolies and Restrictive Trade Practices Commission was unable to break suspected cartel because it had no provisions for dealing with cartels.

5.9 In Pakistan, cement firms raised prices by 75 % and the competition authority proved existence of a cartel, but government urged the authority to drop the case. Absence of  pressure from  consumer protection agencies  allowed the government action to go unchallenged.

5.10 In Zambia, Chilanga Cement Plc hiked prices by 73% to frustrate Zambian cement exports to Burundi in favour of  a Tanzanian subsidiary – a case of geographic sharing and allocation. The ZCC intervened and challenged the move. 

5.11 How can competition be enhanced at regional level? India and Pakistan are Federal states and competition is regulated at federal levels, what is the scope for competition regulation at local state levels? In COMESA and SADC, competition is regulated at national state levels – where this exists – but how will regional level regulation be achieved and enforced? Will it be at supra-state level or through inter- national agency basis?

5.12 International and regional cooperation have been said to be the probable solutions but it has been observed that there is a difference in providing cooperation to developed and developing countries. There should be a regional forum to have people who can collect relevant information.

B. Dealing with Export Cartels : Vani Chetty spoke about the soda ash case in Pakistan and India.

5.13 Both India and South Africa have investigated  the case of the American National Soda Ash Corporation, an export cartel that operates worldwide. The cartel has also been investigated in Europe and other countries where it has been prevented from operating. It has been more difficult for developing countries to stop the cartel in their markets. Production costs for soda ash are much lower in the US, where the compound is naturally occurring, than in other countries where it has to be manufactured.

5.14 In India, the CA responded to a complaint by domestic soda ash producers that Ansac was supplying the market at artificially low prices. The CA investigated the case, with assistance from the EU, found that Ansac was a cartel and ruled against its operation in India. However, in response to a complaint by Ansac, the US threatened to withdraw GSP privileges on a variety of products from India if they did not reduce import duties on soda ash, which undermined the decision of the CA. In South Africa, the case against Ansac has not yet been decided. The original complaint was brought by a soda ash producer from Botswana.

5.15 In both countries, the cartel operated through its local subsidiaries. Under the Indian competition law, the CA is allowed to investigate companies if their practices have an effect on the local market. In South Africa, on the other hand, the issue of juristiction has been much more problematic, with Ansac arguing that the South African CA does not have juristiction over it. In both countries, the cartel argued in its defence that it was benefiting consumers by supplying at lower prices. The case illustrates the overlap between trade and competition issues. 

Discussions :

· Competition policy is very important for developing countries. Economic development and poverty eradication should be linked to competition policy and law. A link should be found at the macro and micro levels. 

· It is also important to understand the complex relation between competition policy and trade policy.

· Taimoon said that the case of cement sector was an excellent example to emphasise the importance of drafting a competition law and understanding it fully.
· Cement, a product with low production and high transport costs  in which many countries have surplus capacity, producers are very prone to forming cartels.  there should be separate provisions in the law to deal with products of this kind . 

· For export cartels, we keep pointing at the US but almost all these developing countries have these provisions in their respective laws. They just need to be implemented properly. There could be a blanket ban on export cartels at the international level which would benefit all consumers.

· The issue of budget of CA seems to be exaggerated too much in developing countries. The South Africa CA works on a small budget as a percentage of all aid it receives as well as per capita, but is doing a very good job. 

· The governemnts have to be stopped from helping export cartels to use trade policies as they have done in the steel and aluminium sectors. 

· It is understandable that the CA has to categorise as to what information is confidential and what is not. But once a cartel is exposed, there is no information that remains confidential and should therefore be freely shared.

· In Pakistan, the order on the cement case was an excellent order but had to be dropped merely because of political influence.
· Competition law is about protecting competition rather than competitors. This is an important distinction in these cases where domestic and foreign producers are prone to anti-competitive behaviour and CA should try to collect information about the impact on the consumer rather than on rival businesses.   

6. Session Five: Cross-Border Issues (Continued)

A. Cooperation on competition issues: Malathy John spoke on the topic drawing lessons from the cases taken up during the second phase of the project. 

6.1 The presentation mainly tried to address the following questions: 

· Has there been any cooperation? If yes, what kind of cooperation - Informal cooperation at the level of the CA or Formalized cooperation agreement between two governments or Regional cooperation arrangement?

· If not, would cooperation have been useful (CA’s point of view)?
6.2 In Sri Lanka, there is no formal or regional arrangement but there has been some cooperation with respect to training activities with CAs of Japan, Australia and Germany. CA is very receptive to cooperation for case investigation (but no cooperation sought for GSK, cement, shipping cases).

6.3 In India, the MRTPC was “persuaded’ by the 1990 EC decision holding ANSAC as a cartel when granting a temporary injunction restraining ANSAC from exporting soda ash to India in the form of a cartel.

6.4 In South Africa, in the GSK merger, the Commission got “extensive cooperation” from the EC and the US. The Tribunal explicitly stated that decision was largely based on EC decision (definition of geographic market, areas negatively affected by merger). In the Soda Ash cartel (ANSAC), the Commission received cooperation from EC and the Indian CA.

6.5 There are a number of reasons for these countries not going for any kind of cooperation or are unwilling to approach other CAs for assistance. In Sri Lanka, there is a general sense of apathy and disinterest in pursuing cases (low political priority, salary scales lower than that of other public sector entities etc.). There is, somewhat legitimate fear of awkward policy transfer and there are political economy issues like public perception of external interference in domestic issues (eg. privatization program).

6.6 Cooperation arrangements can be very beneficial for developing countries particularly when they lack resources and experience to deal with complex anti-competitive practices of MNCs. It would provide them with an opportunity to learn and exchange information. This might also reduce jurisdictional disputes and give an opportunity to create “islands of good governance”.

6.7 However, there may be some limitations in getting cooperation. For instance, what about the level of cross-border activity? There should also be an 
ability to reciprocate. There may be 
restrictions on exchange of confidential information and could also lead to 
undermining of the objectivity of CA.

6.8 It is a debated issue as to what would work for developing countries. In bilateral agreements, there may be power imbalances between developed and developing countries and there is a fear that the developing country CA might be coopted by its developed country partner. For regional agreements, is the European example unique, as other regions have not achieved the same degree of integration? So will a multilateral approach be the solution or a combination of the above?

6.9 In order to boost up the concept of cooperation, it might be useful to include cooperation provisions in the national competition law but looking at the weak enforcement capacity, it becomes questionable whether it would really make a difference. 

B. State of Discussions at the WTO Working Group on Trade and Competition Policy: Robert Anderson

6.10 Competition policy (CP) is on the WTO Agenda for several reasons. There is historical recognition of the importance of competition policy as a complement to trade liberalisation in the Havana Charter. CP is important for market access in particular sectors like basic telecom services. There is a belief on the part of the proponents that WTO commitments/agreement on CP could complement/ reinforce capacity building efforts already under way in other IGOs; strengthen governments’ commitment to CP at the national level and facilitate meaningful cooperation across regions and beyond the current group of countries having access to functioning cooperation arrangements.

6.11 Paragraphs 23-25 of the Doha Ministerial Declaration deal with “Interaction between trade and competition policy”. It has been agreed that negotiations would take place after the Fifth Session of the Ministerial Conference on the basis of a decision to be taken, by explicit consensus, at that Session on modalities of negotiations. WTO shall work in cooperation with other relevant IGOs, including UNCTAD, and through appropriate regional and bilateral channels, to provide strengthened and adequately resourced assistance to respond to the capacity building needs of developing and least developed countries. In the period until the Fifth Session, further work in the Working Group will focus on the clarification of core principles, including transparency, non-discrimination and procedural fairness, etc. 

6.12 The following are the proposed possible elements of a multilateral framework on CP:

· A set of core principles, comprising transparency, non discrimination and procedural fairness in the application of CL/CP;

· Taking of measures against hard core cartels;

· Development of modalities for cooperation, with regard to National legislation;

· Enhanced support for technical assistance and institution-building relating to CP

· To provide a forum for exchange of national experience/peer review, promote voluntary convergence in Members’ policies and address particular concerns.

6.13 Up to the Fifth Ministerial, there would be continued work in the existing WTO Working Group. An assessment of the key elements of proponents’ proposals and their implications for developing countries would be made. There would be planning and delivery of technical assistance by the WTO Secretariat, in cooperation with UNCTAD and other IGOs. There is a need for enhanced interaction with civil society and a decision is required at the Fifth Ministerial on modalities.

Discussion
Some developing countries are concerned that competition policy would restrict their ability to use industrial policy and support small businesses according to their national development strategy. However, competition policy and law can be structured in such a way to ensure that these objectives are not compromised.

Even if international cooperation allows for the investigation of practices in developing countries by developed country CA, these countries would still require a domestic competition law to deal with domestic or regional problems.

Any Committee set up under the WTO for Competition should not be limited to narrow monitoring of the agreement but should be a forum for international debate on competition and its interface with trade and regulatory policies and laws.

7. Session Six: The Way Ahead: The session was chaired by Mr. Pradeep Mehta 

A. Vignettes from Phase-II Findings: Peter Holmes made some points on the presentations done during the one and a half day event.

7.1 The Indian soda ash case is a fascinating issue but one in which the facts may not be very clear. The paper is based on the premises that there is a cartel and that there is predation. The paper assumes that there is in fact predation going on in which case the argument is absolutely clear once it is accepted. But this is contested especially as the US has argued against the Indian position. So it would be very helpful if there was a bit more information on this controversial point. 

7.1.1 In the South Africa soda ash, Botswana soda ash filed a case against ANSAC for predation. ANSAC has counter sued but dropped the case. ANSAC further alleged that the effect of prohibiting it from trading in the South African soda ash market would give Botash an almost complete monopoly to the inevitable detriment of consumers of soda ash within the market. There is a striking pattern of anti-dumping allegations in the EU and predation allegations in SA and India. There is a need to reflect a bit more on whether this is just Botash and Indian firms trying to muscle in on the cartel too!

7.1.2 In case of South Africa pharma, a few loose ends need editing. How did the public interest test go? Is it possible for the authorities to get leverage in one market segment for another? Did the SA ask for and get any cooperation from US or EU authorities – was any further cooperation required? The ability of SA to secure a promise to end the cartel is quite significant.





7.1.3 Concluding observations: 

· Developing countries can impose CL. Success is a matter of credibility as well as resources.

· Personality of CA head may be important 

· Political will is crucial to success. In several cases, it is seen that the CA may have the will to try and act even when the government is blocking it. 
· Case studies show that it is possible to impose conditions on mergers of MNCs.

· There was no discussion of IP in the cases, although many competition cases revolve around questions of IP.

· Alleged predation did arise in the case studies: allegations of unfairly cheap imports is a key concern in some countries, like Zambia.

· There is very little cooperation as yet, but where it was requested, it paid off. However, there might be a need for an asymmetric agreement so that developing country Authorities would not have to respond to information requests in the same way.

B. Advocacy and Outreach: In this session, the country researchers were asked to state a few points (around five) about the advocacy efforts that they might have already taken or would take in future in order to carry the objectives of the project forward.

7.2 Sri Lanka: Work under the 7-Up project has highlighted the need for a strong consumer protection regime in the country. The other areas which need to be worked upon in Sri Lanka are:  

· Insufficient policy priority

· Business Chambers wish to hijack the agenda. There is very little consumer representation and the consumer organisations have weak potential

· Grave need of funds for CA

· Need of capacity building and training both for the CA as well as consumer organisations

· Lack of awareness and understanding on competition issues in the country.

7.3 India: The advocacy efforts that are being undertaken and would continue to be implemented in the country are:

· Lobbying with the law makers: For instance, in case of the new competition law under consideration, policy interventions were made and have been considered in the draft

· Distribution of reader friendly literature to enhance awareness. Also done in the local language. 

· Organising public meetings at local levels to raise awareness among the stakeholders. 

· Efforts are being made to institutionalise the National Reference Groups.

· Media Interaction, advertising and publicity on issues related to the subject.

· Private action: Scouting for anti-competitive practices in newspapers, magazines and through other means and lodging complaints with the CA. For instance, action in the cement cartel and vitamin cartel cases.

7.4 Pakistan: There are some excellent initiatives under the 7-Up Project but the consumer organisations do not have the capacity to implement them. The following are some of the upcoming needs:

· Generate awareness among consumers

· Institutionalise National Reference Groups and include more groups, such as the regulatory authorities. Attract publicity for the NRG. 

· The CA should also get involved in advocacy issues and joint efforts should be made in this direction by the CA and the consumer organisations

· Wide dissemination of findings from the project

· Greater cooperation between CA, regulatory authorities, research institutions and consumer organisations and improve access to information.

7.5 Kenya: There are two broad areas where there is a need to concentrate for advocacy. 

· The restrictive Trade Practices, Monopolies and Price Control Act of 1989 is currently under review. The Monopolies and Prices Department has identified 20 items that need to be reviewed. Some of these items were identified as a result of the 7-Up findings.  There are various advocacy issues that warrant the need for broad participation of various stakeholders in the review process. 

· Participation of stakeholders in the pre-Mexico preparatory process. The Kenya National WTO Sub Committee on Trade and Competition is the first of the various such Sub-Committees that has started its work in earnest.

The following are some of the other items that are perceived to be central to advocacy activities:

· Need for promotion of a competition culture. 

· Need for debate on the efficacy of separate sectoral agencies and how they interface with the Monopolies and Prices Department

· Advocacy activities to further disseminate the results of the 7-Up Project

· Weakness in the current law in dealing with various manifestations of cross-border competition concerns both at the national and regional level. 

· Emphasise the role of consumer movement and increase awareness among the consumers.

7.6 Zambia: The following points need to be considered:

· The advocacy concept has arisen from National Reference Group. There is very little understanding on the issue of competition policy and thus a need to continue this reference group.

· Promote competition culture among businesses which have caused several limitations to the economy in terms of efficiency and consumer welfare.

· Lack of awareness among the consumers and producers about their rights and duties, redressal mechanism, etc.

· Absence of a network of stakeholder institutions in the country, which could facilitate the working of the competition/consumer protection body.

· Poor involvement of policy makers in public and private bodies – parliamentarians, key government officials, etc. in the debate on competition and consumer protection issues.

· Stakeholder/public education through newsletters, TV/radio programmes, newspaper columns, training seminars, dialogue forums and curriculum at educational institutions.

7.7 South Africa: 

· Need of a strong consumer movement to make the consumers conscious about their rights

· Need of amendments in the law – “effects doctrine” where a loophole exists that can prolong proceedings against cartels.

· A sophisticated legal system exists in South Africa but there is a need of implementation of the law in an efficient manner

· Public interest needs to be taken into consideration. Education of trade unions is important

· Greater cooperation between regulatory authorities

7.8 Pradeep Mehta summed up all the points mentioned above. On the basis of the presentations made under this session, certain common needs can be identified for all countries of the project.

· Cooperation between regulatory authorities and CA: a regulatory forum exists in South Africa but it might be more on paper than in practice. 

· Necessity of a strong consumer movement

· The South Africa law, though very well drafted, needs to be translated in simple language and people need to be educated

· Zambia Competition Commission has the best structure. Though all stakeholders are not fully educated, this is the only CA which has maximum representation

· For a small country, there is not necessarily a need for a separate consumer protection law but the competition law can be further improved upon to include consumer protection provisions. In Pakistan, the Network for Consumer Protection received a grant from DFID to build up a strong consumer movement in the country

· In India, many policies of the government led to formation of cartels. For instance, excise policies in case of liquor, etc.

· It is said that the Sri Lankan CA is a well funded organisation but this is actually not true

· IPRs have been excluded in the new competition bill of India. The argument given by the government is that they would take up these at appropriate levels and under appropriate laws, like patents, etc. which might not be a smart thing to do.

Discussions:

· There is a need to identify areas where further research needs to be done and then carry it forward.

· The interface between IPRs and competition policy is important to be taken into consideration and could even be a separate project

· In order to influence the WTO process, it is important to influence the sub-committee and get involved in the national preparatory process

· 7-Up Project is a unique project, mainly because it is research based. 

