UNCTAD organised a Regional Seminar on Competition Policy & Multilateral Negotiations at Hong Kong, on 16-18 April 2002, in collaboration with Hong Kong Consumer Council. It was essentially a capacity building exercise on competition issues that the Doha Declaration envisaged for. The programme was attended by representatives from several countries of the Asia-Pacific region. They were mostly from governments who are likely to play important role in the possible negotiations on competition policy at the WTO. Nitya Nanda represented CUTS in the seminar. Following is a brief report on the event by him:

1.1 The programme started with a welcome address by Andrew Chan, Chairman of Hong Kong Consumer Council. The session was also addressed by Philippe Brusick of UNCTAD, who outlined the background and objectives of the programme.

1.2 The first plenary session started thereafter where Amir Khosru Mahmud Chowdhury, Minister for Commerce of Bangladesh was the chairman. The first speaker of the session was Saleem Asghar Mian, Chairman of Monopoly Control Authority of Pakistan. He gave a brief presentation of the Pakistani competition regime where the experience is not so encouraging. He also informed that a new competition law for the country is under consideration. A draft has already been prepared and at present being scrutinised by the Cabinet.

1.3 The next presentation was by Shila Dirai Raj from the Ministry of Domestic Trade and Consumer Affairs of Malaysia. She informed that the Ministry has prepared a draft policy paper as well as a draft law on fair trade/competition in Malaysia.   The Ministry has also set up a Working Committee and a Working Group on fair trade/competition involving relevant ministries/agencies, chambers of commerce and institutions of higher education in order to determine the overall concept, needs and domestic/multilateral scope for the fair trade or competition law.

1.4 She emphasised that given the possibility of a multilateral agreement, it is important for developing countries like Malaysia to create or adopt national policies and laws to complement the emergence of a multilateral agreement on competition laws. It is important for developing countries to take such a pro-active approach because a multilateral competition discipline prepared without sufficient input or without addressing certain concerns would prohibit developing countries from taking appropriate measures to shield industries and firms from competition from massive multinational corporations (MNC’s); and from pursuing measures to promote the growth of strong domestic corporations.

1.5 Koichi Hosoda of FTC, Japan gave a presentation on the experience in APEC. On the subject of competition policy, a workshop was held in 1995. Triggered by this, from 1996 a “Working Group on Competition Policy and Deregulation” was set up to discuss competition policy interactively with issues of deregulation. In its activities over the last six years, APEC’s most important and substantive output in competition policy arena has been the “APEC Principles to Enhance Competition and Regulatory Reform”, adopted at a Ministerial Meeting in 1999. These principles, non-binding in nature like APEC’s other activities and output. Moreover, when implementing the principles, the flexibility to take account of diverse circumstances is stressed.    
1.6 The APEC principles state that “the adoption of these principles for policy development needs to take account of, and encompass the diverse circumstances of economies in the region and the different priorities that arise from these circumstances”. In particular, these include the flexibility to address anti-competitive activities by implementing competition policy, while also considering issues of timing and steps involved in introducing competition mechanisms and reform measures, taking into account the circumstances of individual economies. The principles also state that, in the application of competition and regulatory policy, confidence is to be fostered and capacity building undertaken by promoting advocacy of competition policy and regulatory reform, building expertise in competition and regulatory authorities, and adequately resourcing them.  
1.7 These APEC principles will be very important as a reference for discussing elements of core principles in the WTO Working Group.  They are also very similar to the elements of “non-discrimination”, “transparency”, and “procedural fairness” incorporated in the Doha Ministerial Declaration. He also talked about the technical assitance provided by APEC to Thailand, Indonesia, Singapore and China in formulating their competition laws.

1.8 The next speaker in the session was Tran Duc Minh of ASEAN. He was supposed to speak on regional approach to competition law and policy in the ASEAN region. However, he gave a more general presentation on competition law, probably because there is not much to talk about in the context of regional approach to competition law and policy in the region. He gave the following interesting facts about competition law in ASEAN region:

· Indonesia promulgated the first competition law entitled “The Law Concerning Prohibition of Monopolistic Practice and Unfair Business Competition” in 1999.

· Thailand exercised the limitations of the anti-monopoly policy based on the 1979 “Price Fixing and Anti-Monopoly Act”. The “Business Competition Act”, a comprehensive competition law, was laid down in March 1999 and took effect on April 30, 1999.

· Malaysia has enacted a consumer protection law before competition law. 

· The Philippines enacted the Price Act (1992) and the Consumer Protection Act (1993), which were rather in nature of regulatory law than competition law. It may take more time for a competition law to be legislated.

1.9 In general, there is the acknowledgement of the necessity of competition law in the ASEAN region in spite of some differences of attitudes among countries.

2.1 The next session was on A Possible Multilateral Framework on Competition. The first speaker of the session was Philippe Brusick, who gave an excellent presentation on the possible scenarios in case the members reach an agreement. He emhasised that although the WTO at present is talking about only three core principles and voluntary cooperation, once an agreement is reached it is likely to play much bigger role in the future. 

2.2 The other speaker in the session was Rob Anderson of the WTO. He gave a focussed presentation to explain the proposed core principles and the concept of voluntary cooperation. He also gave a brief outline of the progress made by the Working Group.

3.1 The next day’s programme started with a presentation by Hassan Qaqaya of UNCTAD. His presentation was on Special and Differential Treatment as a Core WTO Principle in the Context of Competition. He pointed out that at present only 87 member countries of the WTO have competition law. Hence SDT has got special significance in the context of competition. He talked about the following scenarios/options to adopt SDT in competition:

· Relevance of the GATS formulation for SDT

· A broad framework with exceptions and exemptions

· A plurilateral approach, and 

· The role of transition periods and technical assistance

3.2 In the same session William Kovacic of the US FTC was scheduled to speak on Hard-core cartels. But he did not come and Rob made a presentation in his absence. His presentation was mainly based on the study made by Margaret Levenstine and Valerie Suslow on impact on international cartels on developing countries, for the World Bank. 

3.3 The next speaker in the session was Sothi Rachagan of Consumers International. He was to speak on Vertical Restraints and Abuse of Dominance. However, he spoke on other aspects of competition policy as well. He brought a developing country as well as consumerist perspective into his presentation quite well. He also recognised the need for a multilateral framework on competition to protect consumer interest in the era of globalisation. However, he emphasised that given the history of its biased attitude, the WTO is may not be the right place for such a framework.

4.1 In the next session the first speaker was Hwan Oh Sung of Korea Fair Trade Commission. He gave a presentation on how M&As are dealt with by the KFTC. He emphasised that a concentrated market structure reduces the competitiveness of an entire national economy and hinders consumer welfare because it lacks the competition mechanism. Therefore, it is essential to long-term economic activity that market concentration formation be prevented through M&A reviews.  

4.2 The next speaker was Elizabeth Davidson of Australia Competition and Consumer Commission. She spoke on the Interface between Competition Authority and Sectoral Regulators. In her presentation, she brought in the concepts of “competition protection” - controlling anti-competitive conduct and mergers; “access regulation” - ensuring non-discriminatory access to necessary inputs, especially network infrastructures; “economic regulation” - adopting measures to control monopoly pricing; and “technical regulation” - setting and monitoring standards to assure compatibility and to address privacy, safety, and environmental protection concerns. Although the presentation was Australia specific, it was quite good and relevant for other countries as well. 

4.3 Australia has a national competition law that is consistently applied across all industries and is administered by a single independent regulator ACCC. This general approach, she argued, promotes consistency, certainty and fairness in the universal application of the competition law and also reduces the risk of regulatory ‘capture’. She suggested certain measures like cross-membership to address the problem of overlap between competition and other sectoral regulators.

5.1 The next session was a roundtable on the Review of Current Proposals for a Multilateral Framework. Of course, the concepts of peer reviews and positive and negative comity were explained with illustrations by Elizabeth and Philippe before the actual roundtable started. Irfan Nayyar of the Pakistan Mission in Geneva also explained the existing trade policy review mechanism at the WTO. It came out during the discussion that since the proposed competition agreement does not talk about any enforcement mechanism directly, it is quite possible that peer review will be adopted to at least monitor the implementation of the agreement. 

5.2 In this session, the participants generally expressed their overall views on competition at the WTO. It was quite clear from their statements that most of them, despite their skepticism, has already accepted negotiations on competition as imminent and preparing accordingly. However, the Indian representative expressed his strong reservation declaring that any attempt to start negotiations on competition at the WTO should be blocked. Pakistan which was opposed to competition at the WTO is looking at the issue with an open mind.  

5.3 Throughout the seminar I made interventions number of times essentially to share our experiences gathered through our activities from Bhutan to South Africa. A few of the points that I emphasised are:

· Developing countries should try to learn more from the experiences of other developing countries at similar stages of development and not only from the best practices. Straightforward copying from developed countries must be avoided.

· Many of the super-growth countries of Asia have experienced high growth and competitiveness without a comprehensive competition law. They are likely to have competition policy but in bits and pieces: measures/rules and regulations that have helped maintain competition and promote competitiveness. It would be interesting to identify such elements.

· Now that negotiations on competition are almost certain, developing countries should try to learn and understand more on the issue and must identify the elements that would be good for them to be included in any possible agreement on competition.   

