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INTRODUCTION

This report describes and outlines the Republic of South Africa's (SA) national regulatory regime and policy environment for foreign direct investment (FDI). The report aims to raise awareness and stimulate discussion on investment-related issues in SA, particularly FDI.
 Although the focus of the report is FDI, the importance of domestic investment by both the private and public (general government and public corporations together) sectors for generating economic growth, enhancing capital, generating jobs and promoting social development should not be under-estimated. The role and impact of direct investment by foreign companies in the SA economy should nevertheless be critically interrogated and understood.


To achieve this end, it is necessary to understand and draw a distinction between FDI and portfolio investment. FDI involves the acquisition or creation of assets in a foreign country. Usually investors possess a controlling stake and have long-term interests in the investment. FDI can take three forms:

· Greenfield investment: investment that creates a new asset or facility, either as a wholly owned subsidiary or as a controlling equity stake in a joint venture (JV) with a local or foreign firm. The local firm may be privately or state owned.

· Cross-border Merger & Acquisition (M&A): Acquisition involves a foreign firm acquiring a controlling stake in a local firm.

· Brownfield investment: a hybrid form of investment in which the foreign investor acquires a firm but almost completely replaces plant and equipment. (CUTS, 2001:2).


Portfolio investment (‘hot money’) are investments in the stock or bond and financial markets. They tend to be short-term and highly volatile, and can move rapidly from one country to the next. 


SA's investment regime has undergone significant transformation and liberalisation since the country's successful transition to a multiracial democratic order in April 1994.
 This has been in line with the global trend towards greater liberalisation of national FDI regimes. Since 1994, there have been over 500 legislative changes affecting business in SA. While much of these were necessary measures, they have also introduced an enormous amount of new complexity - and thus new costs - into the business environment (CDE, 2001:20). It should also be stressed that a liberalised investment regime does not necessarily translate into increased FDI flows.
Since assuming political power in 1994, the African National Congress (ANC)-led government has adopted a range of market-friendly economic policies. This is a very different orientation from only a decade ago, when a strong populist and redistributive ardour informed the party's economic thinking. The government's economic policies today aim to liberalise the rules and regulations surrounding investment, improve SA's investment climate generally, and attract higher levels of long-term FDI inflows. Most developing countries today - SA included - consider FDI an important channel for obtaining access to resources for development. This is particularly important for a country such as SA, where levels of domestic savings and investment expenditure are extremely low. 


This report outlines the national investment policies of the Republic of SA. The first section provides an overview of the country’s macro-economic context for FDI, and the fiscal and monetary policies that the government has adopted to attract and facilitate investment inflows. Second, the report outlines the main areas of national policy impacting on SA’s FDI regulatory regime. Of particular importance here is the government’s developmental, job creation and poverty alleviation objectives. The report then audits SA’s investment policy, highlighting some of the important elements included in SA’s investment agreements with other countries. Third, the report investigates the reasons for the poor to paltry levels of FDI inflows into SA (these are informed by business and civil society viewpoints). In conclusion, the report makes some observations on the role of civil society actors in policy formulation on investment-related issues and the need for a working social accord between business, labour and government. 

1.  THE MACRO-ECONOMIC CONTEXT FOR FDI

1.1
Market size and growth rate

In mid-2001 the population estimate for SA was 44,4 million people
, with an average annual population growth rate of 2,0 per cent (1990 to 2000). It is however widely believed that the country's current HIV/AIDS pandemic will slow down the population growth rate and also affect fertility rates.
 The prevalence of HIV/AIDS in SA has taken on emergency proportions, with the segment of the population between the ages of 20 to 49 years – the most vital segment of the population in terms of social and economic development – particularly at risk. One estimate claims that the epidemic could cost SA as much as 17 per cent in GDP growth by 2010. Although the government has been slow to address the HIV/AIDS epidemic, it is now taking steps to implement a new strategy that shows promise.

SA is a middle-income developing country with an estimated GNP per capita of US$ 3 170 (UNDP, 2000). SA society is however plagued by deep socio-economic inequalities; this is demonstrated by a Gini coefficient of 0.59.

Although SA's market size is not extremely large, it has in recent years shown an increase in purchasing power and a high propensity to consume. The SA market moreover accounts for 50 per cent of the purchasing power of Africa (www.isa.org.za). Changing consumption patterns suggest a shift in favour of goods and services produced by the tertiary sector, providing a stimulus to the transport, entertainment and telecommunications industries. Real final consumption expenditure by households grew by year-on-year rates of above 3 per cent during 2000. The steady strengthening of consumer spending is primarily due to an overall general decline in interest rates (interest rates were raised to 14 per cent in January 2002 due to the depreciation in the value of the Rand), income growth, and a lower effective income tax rate on individuals (National Treasury, 2001:26-27).

SA furthermore provides a favourable entry point for domestic and foreign capital expansion into the southern African regional market (SADC has a market of 190 million people). Daewoo has for instance based itself in SA and used SA as a springboard to move into the region. 

1.2
Macro-stability

SA's macro-economic fundamentals are stable and in good health. Exports to gross domestic product (GDP) are at a 20-year high, the budget deficit is at an 11-year low, inflation is at a 30-year low, the bond yield is at an 18-year low and interest rates are at a 13-year low (Business Day, 1 November 2001). FDI inflows into SA since 1994 do not however reflect this sound leadership and credible macro-economic management by the SA Reserve Bank and the National Treasury.


Important macro-economic indicators (www.polity.org.za) include:

· The average rate of growth in real GDP between 1994 and 2000 was 2.7 per cent. If the year 1998 is excluded – a year of exceptional international turmoil due to the Asian financial crisis – SA recorded an average growth rate of 3.1 per cent.

· The balance of payments is immeasurably stronger and better able to sustain stronger growth – the current account will register a moderate deficit of 0.5 per cent of GDP in 2002.

· Real wages and productivity have increased by over 20 per cent since 1994, bringing rising living standards and strengthening the competitiveness of industry.

· The budget deficit is expected to be 2.1 per cent of GDP in 2002/2003, falling to 1.7 per cent in 2004/2005.


The ANC government’s Growth, Employment and Redistribution (GEAR) strategy, launched in 1996, and the Medium Term Expenditure Framework (MTEF), adopted in 1998, inform the government's macro-economic position.

1.2.1
The Growth, Employment and Redistribution (GEAR) strategy
The GEAR was adopted in 1996 as the government’s overarching strategy for economic development, overriding the often-contradictory macro-economic principles and objectives of the Reconstruction and Development Programme (RDP). Among GEAR’s objectives were:

· 400 000 non-agriculture jobs per annum by year 2000;

· 6 per cent growth by year 2000;

· 10 per cent per annum increase in exports (13-14 per cent increase in manufactured exports);

· US$ 2 billion of FDI per annum.

 The GEAR rests on two pillars: i) a rapid expansion of non-traditional (non-gold, manufactured) exports; and ii) an increase in private sector investment. It views new inward FDI as an essential source of savings, needed to finance increased investment and therefore considered one of two main engines - the other being exports - of economic growth. 

According to the GEAR, for growth to take place, gross investment has to increase from 20 per cent to 26 per cent of GDP (SA Government, 1996:5-6), which requires capital inflows equivalent to 4 per cent of GDP, or more than five times the 1994 level. Policy-makers therefore view an increase in direct investment, relative to portfolio investment, as crucial. The government is particularly keen to attract export-oriented FDI, in so doing hoping to stimulate innovation and exports in local firms through the technology and skills transfers from and competitive pressures associated with FDI (SA Government, 1996:Appendix 12). The GEAR emphasises economic growth as a powerful stimulus of FDI. 

1.2.2
The Medium Term Expenditure Framework (MTEF)
The MTEF, introduced in 1998, forms an important component of the government's macro-economic policy. The MTEF sets out three year spending plans for national departments and summarises the spending projections of the provincial governments. The MTEF aims at better reporting, auditing, and increased accountability of macro-economic management.

1.2.3 Inflation

The SA government has successfully brought inflation under control. Headline inflation or the Consumer Price Index (CPI) has declined from about 15 per cent in 1991 to 5.0 per cent at January 2002 (www.statssa.gov.za).

In February 2000 the government introduced inflation targeting with the intention of stabilising prices and bringing inflation to within a 'band' of between 3 per cent and 6 per cent by 2002, later lowered to 3 to 5 per cent for the 2004 and 2005 year. The government's policy of curbing inflation has generated some criticism from those who believe that inflation targeting will exacerbate two of the country's major problems, namely poor economic growth and therefore urgent job creation. Small, medium and micro enterprises (SMMEs) bear the brunt of relatively high interest rates (to contain inflation) through higher levels of insolvency. 

1.2.4
Interest rates
The government’s fiscal policy has contributed to an overall downward trend in interest rates, which should reinforce confidence in the economy. High interest rates make SA capital-expensive, discourage direct investment, and encourage volatile portfolio investment. Interest rates, which averaged 18 per cent in 1996-1999 (peaking at more than 25 per cent in 1998 in a major credit crunch), declined to 13 per cent at the end of 2001. The SA Reserve Bank unexpectedly raised its key repo (repurchase) rate by 100 basis points to 10.50 per cent on 16 January 2002, in what it described as a pre-emptive strike against the inflationary impact of the Rand’s unprecedented plunge in late 2001. Table 1 below provides some of the key interest rates in SA.

Table 1: Interest rates in SA, March 2002

	Category of interest rate
	%

	Repo rate
	10.50

	Marginal lending rate
	15.50

	Prime overdraft rate (predominant rate)
	14.00

	Treasury bills (91 days – tender rates)
	9.56

	Treasury bills (6 months – tender rates)
	10.42


Source: SA Reserve Bank, www.resbank.co.za

1.2.5
The exchange rate
Investors want a stable exchange rate. Table 2 shows that SA’s Rand has generally been depreciating since the mid-1990s. Numerous foreign investors reported substantial losses as a result of the Rand’s 22 per cent depreciation in 1996. During 2001, the Rand plunged 37 per cent against the US dollar, reaching a historic low of US$ 1:R 13.85 in late December 2001. This  depreciation was not seen to be justified by economic fundamentals; for this reason President Thabo Mbeki has appointed a commission of inquiry, headed by Justice Johan Myburgh, to investigate the Rand’s recent collapse. The Rand’s depreciation has meant that for existing foreign investors, a 40 per cent profit margin in 2001 would have shrunk to 3 per cent after the Rand's fall. A constantly declining currency is therefore a disincentive to investors. There are however some positive outcomes:

· SA exports are 37 per cent cheaper in dollar terms and therefore more competitive. This will assist SA to become more export-oriented.

· SA labour is relatively cheap in dollar terms versus other emerging markets, which will assist exports, foreign investment and the economy.

· The fall may be a catalyst for direct investment (Gardiner, The Sunday Business Times).

Table 2: Exchange rates (period averages)

	
	1993
	1994
	1995
	1996
	1997
	1998
	1999
	2000

	R:US$
	3.267
	3.550
	3.627
	4.270
	4.600
	5.53
	6.11
	7.845


Source: US Commercial Service, www.usatrade.gov;  SA Reserve Bank, www.resbank.co.za

1.3
Infrastructure

SA is endowed with highly advanced telecommunications, technology, transport (roads, rail and ports) and energy provision infrastructure. Accelerated investment in infrastructure is one of several broad policy commitments by the government aimed at strengthening sustainable growth and development. Regulatory reforms and restructuring in the telecommunications, transport and energy sectors will also contribute to building a competitive environment and attracting greater private sector investment.

1.4
Technology and skills levels

SA possesses a large resource base of skilled, semi-skilled and unskilled labour (the latter two categories largely due to the legacy of apartheid education policies). The government has however introduced wide-ranging legislation to promote training and skills development and to fast-track the building of world-class skill and competence. 

Unemployment in SA is high and there is an urgent need for job creation. In February 2001 the official unemployment rate was estimated at 26.4 per cent on a strict definition. When the ‘discouraged’ job-seekers who are no longer searching for a job are also counted as unemployed, the unemployment rate amounts to 37.0 per cent. This problem has been exacerbated by a trend of jobless growth which emerged in 1996. The sectors that grew tended to employ relatively few workers, and growth did not create many jobs.

SA, like all other African countries, suffers from the problem of the 'brain drain' (although SA, and increasingly Botswana, are drawing a wide range of skilled personnel from other African economies). From 1994 to 1999 SA gained 29 000 legal immigrants, most of them skilled; but 54 000 similarly qualified people were lost to emigration. The country lost an average of 4 000 people a year through emigration since 1994, most of them skilled (SAIRR, 2001:46). Some consultants estimate that SA has a shortage of between 350 000 and 500 000 employees in the managerial and technical sectors (SAIRR, 2001:363).

1.5
Investment flows

FDI flows into SA, when measured by investor intention, interest and commitment, have increased steadily since 1994, as shown in table 3 (column 1). These figures for investor intentions show a growing interest by international investors, particularly the US and the UK, in the SA economy. However, the figures for actual inward FDI (table 3, column 2) and the percentage of intentions getting converted into actual flows (table 3, column 3) are variable and less sanguine.
 Table 3 highlights the following:

· While FDI showed a sharp drop in commitments in 2000, the actualisation of investment proposals seems to have gone up. 

· There has been a net outflow of FDI from SA between 1994 and 1999. Outward FDI is both larger and growing at a faster rate than inward FDI (see table 6). 

· Exceptions to the net outflow of FDI from SA are 1997, 2000 and the first half of 2001, where investment inflows exceeded outflows, and may be attributed to the following factors:

1997:
The government completed its first partial privatisation transaction involving foreign participation, the sale of 30 per cent equity interest in the national telecommunications operator, Telkom, to a consortium of non-residential companies (US and Malaysian). 

2000:
Sale of 20 per cent equity interest in SA Airways (SAA) to Swissair as part of government asset restructuring.

2001:
In the first half of 2001, SA recorded a net capital inflow of R 1.6 billion. The acquisition of De Beers by Anglo American, now based in London, appeared as a reduction in offshore assets or an inflow of capital. In the long run, this transaction seems likely to aggravate the outflow of resources in the form of payments of profits and dividends abroad by De Beers.

Table 3: FDI commitments and inward/outward FDI flows
, SA, 1989-2000

	
	FDI Intentions

(US$ m)
	Inward FDI

(US$ m)
	Actualisation of FDI Intentions (%)
	Outward FDI

(US$ m)

	1989-1994 (annual average)
	
	60
	
	645

	1995
	1 573.55
	1 241
	78.7
	2 498

	1996
	2 118.84
	818
	38.6
	1 044

	1997
	3 440
	3 817
	111
	2 351

	1998
	3 342.33
	561
	16.8
	1 779

	1999
	4 152.41
	1 502
	36.2
	1 949

	2000 (est.)
	2 020.36
	877
	43.4
	564


Source: BusinessMap on-line SA FDI database; UNCTAD, World Investment Report 2001

Total committed FDI is now estimated at R 95 billion (US$ 18.4 billion) since 1994. Table 4 indicates that inward FDI stock since 1980 is valued at US$ 52.654 million and outward FDI stock at US$33 557 million.

Table 4: FDI inward and outward stock, SA, 1980-2000

	
	Inward stock

(US$ m)
	Outward stock

(US$ m)

	1980
	16 519
	5 722

	1985
	9 024
	8 963

	1990
	9 221
	15 027

	1995
	15 016
	23 305

	1999
	51 777
	32 993

	2000
	52 654a
	33 557a


a  Estimated by adding flows to the stock of 1999.

Source: UNCTAD, World Investment Report 2001

Capital inflows since 1994 have increasingly been portfolio investments destined for the bond and equity markets. Table 5 below provides a good indication of the large share of non-direct investment vis-a-vis direct investment in SA. 

Table 5: Investment into SA, 1986-1998

	
	Direct investment

(R bn)
	Non-direct investment

(R bn)

	1986
	21.89
	58.83

	1988
	18.48
	62.02

	1990
	23.57
	66.01

	1992
	32.55
	92.31

	1994
	44.70
	140.24

	1996
	61.98
	221.07

	1998
	91.86
	321.88


Source: SAIRR (2001:449).

The US has remained the largest investor in SA, with committed investments of about R 3.7 billion (US$ 507 million) in 2000. The UK came in second place, having committed investments of just over R 3.3 billion (US$ 462 million). The remaining top ten investor countries for 2000 were, in descending order: Australia, Germany, Japan, Malaysia, Switzerland, China and Canada (BusinessMap, 2000). The large share of inward FDI originating from the US since 1994 is largely due to the return of US companies that disinvested from SA since the mid-1980s when sanctions were levied against the apartheid regime – altogether 256 US companies had left the country by 1991 (BusinessMap, 1999:15). The dominance of US companies, however, has started diminishing by 1999, giving way to an increased European presence (with three countries in the top ten category in 2000). Asian investments continue, mainly from Japan and Malaysia, which returns after a brief withdrawal from around the time of the Asian crisis in 1998 (BusinessMap, 2000).

The sectors that have attracted the most investment between 1994 and 1999 are, in the first place, the transport and telecommunications sector (due to the privatisation of Telkom in 1997) totalling around R 8.8 billion, and in the second place the energy and oil sector (mainly due to two large investments from the Malaysian oil company Petronas) totalling R 8.5 billion. The food, beverages and tobacco, and motor and components sectors each attracted FDI to the value of around R 5.6 and R 5.7 billion. The remaining sectors that attracted significant investment are: transport and transport equipment (R 4.5 billion), mining and quarrying (R 3.9 billion), chemicals, plastics, and rubber products (R 3.4 billion), hotel, leisure, and gaming (R 2.9 billion), and metal products and mineral benefaction (R2.7 billion). Investment in other manufacturing amounted to R 2.6 billion (BusinessMap, 1999:18). This sectional distribution changed slightly in 2000, with food, beverages and tobacco as the top investment sector, followed by motor and components, partly as a result of consolidations and reinvestment by car manufacturers, and catalytic converter facilities (see table 6).

Table 6: Sectional distribution of committed FDI into SA, 2000

	Sector
	US$ m
	R m

	Food, Beverages and Tobacco
	440.3
	3173.0

	Motor and Components
	361.3
	2505.1

	Professional Services
	351.7
	2404.0

	Telecom and IT
	204.7
	1509.2

	Mining and Quarrying
	208.2
	1500.0

	Textiles, Leather and Footwear
	114.6
	847.0

	Hotel, Leisure and Gaming
	98.8
	729.6

	Transport and Transport 

    Equipment
	73.6
	513.0

	Financial Services
	54.7
	376.0

	Media, Print and Publishing
	29.9
	230.0


Source: BusinessMap on-line SA FDI database

Unlike the rest of southern Africa, inward investment into SA has increasingly taken the form of M&As, largely as a result of state-leveraged deals and the privatisation of state assets such as the Airports Company SA, SAA, Telkom, and others. This trend is in line with a world-wide increase in M&As.

Although the growing rate of M&A transactions reflects the growing confidence of investments in SA’s broad political and economic environment, it is also potentially problematic for SA because:

· M&As are associated with rationalisation and often lead to job losses.

· M&As do not generally expand the productive capacity of the economy.

Between 1994 and 1999, FDI entering SA as a result of M&As amounted to R 35.6 billion, investment expansion of existing operations amounted to R 10.2 billion, and new investment amounted to R 9.8 billion (BusinessMap, 1999:19). The decline in FDI inflows into SA during 2000 is therefore partly explained by reduced M&A activity. Table 5, which disaggregates FDI into SA during 2000, reflects this general trend.

Table 7: FDI types into SA, 2000

	
	US$ bn
	R m

	Mergers & 

   Acquisitions
	774.7
	5 630.7

	Expansion
	570.10
	3 964.5

	New
	413.82
	2 843.0

	Intention
	339.50
	2 507.0

	Investment
	15.50
	100.0

	Disinvestment
	-93.30
	-698.0


Source: BusinessMap on-line SA FDI database

Although inward FDI into SA has grown by 46 per cent a year, the actual capitalisation or capital value has remained low, for various reasons. These include investor perceptions of economic or other risk factors, and the fact that investments that lead to high and rapid payoffs are those in the consumer and service sectors, which require low levels of initial capital (Mhango, 1999:6). The bulk of FDI into SA have been natural resource-seeking and market-seeking FDI, as evidenced by the high value concentration in the telecommunications, oil and energy, and food and beverage sectors. Efficiency-seeking investment, where TNCs locate part of their value-added chain abroad to improve the profitability of their overall economic operations, in SA’s export oriented manufacturing sector has been very low.  This is the type of investment that the GEAR programme hoped to attract as part of its industrialisation strategy.

As part of its plan to attract manufacturing investment, the government replaced its previous strategy to develop a local motor vehicle manufacturing industry with the 7-year Motor Industry Development Programme (MIDP) in 1995. This programme abolished all the local content requirements of the previous programme, lowered tariffs on imported vehicles and components, established a duty free allowance (27 per cent of the wholesale value of a finished vehicle) for original component equipment imports, allowed for the offsetting of import duties on components and vehicles through import rebate credits earned from exports, and established a higher duty free allowance for low cost vehicles. These incentives were part of what attracted efficiency-seeking investment such as the motor manufacturing company BMW to SA where it has invested in an export assembly plant. The automobile and components sector has in recent years emerged as an export-intensive sector with many potential benefits for SA (such as technology transfer and employment creation).

SA’s emergence as a low-cost manufacturing base – even before the most recent weakening of the Rand, although it should be noted that the currency’s depreciation has at times raised the competitiveness of SA exports by up to 37 per cent in dollar terms – could have an enormous effect on the domestic automobile industry. Cheaper manufacturing in SA is attributed to the low cost (by international standards) of utilities, water, electricity, land, general infrastructure and services, and management. Today BMW exports 36 000 units a year, Daimler-Chrysler exports 30 000 units, and Volkswagen exports 29 000 units. These three motor manufacturing companies hold 80 per cent of the local export market (Sunday Business Times, 3 January 2002). Rapid growth has seen the SA catalyst industry come to represent about 10 per cent of world production, although SA has less than 1 per cent of the world’s vehicle market. In January 2002 it was announced that Toyota SA will in 2003 produce the new-generation Corolla for the Australian market (between 15 000 and 20 000 units will be exported). By 2005 a new mass-market globally strategic model will be manufactured in SA for export to a number of destinations, including Europe. Other export-oriented projects include manufacturing engine components and specialised exhaust manifolds (Sunday Business Times, 3 February 2002). SA joins Australia and Brazil as Toyota Motor Corporation’s prime export manufacturing operations in the southern hemisphere. 

1.5.1
SA FDI into southern Africa and the SADC

SA investors are trying to establish a presence in a variety of sectors in SADC (see table 8). The SA corporate tourist market is saturated, which partly explains this industry’s move into the region. SA retail and wholesale companies have also reported profit margins of between 400 and 500 per cent in their regional operations. They have an advantage over investors from outside Africa as they have a better understanding of regional industrial trends and policy environments. New investment opportunities have also resulted from the SADC free trade area and privatisation. Noteworthy is the increase of SA's investments into the region's financial services sector, partly as a result of market deregulation in SADC countries, but also as a result of financial service institutions following their clients (mostly mining and retail and wholesale investments) into the region.

SADC governments are presently capitalising on their natural resources, issuing exploration permits and selling mining and farming operations via isolated transactions. SA firms are starting to dominate and crowd out certain industries in some southern African countries. This is reinforcing the traditional division in the region, where SA continues to supply southern Africa with manufactured goods and inputs through trade, and to source mostly raw materials or low value-added goods from the region.  

In the absence of a regional investment framework that would regulate and direct FDI (both from SA and abroad), according to regional development priorities, the above trends are likely to continue (Marais, 1998:99).
Table 8: SA FDI in SADC 1996-1998 (US$ m)

	Target country
	1996
	1997
	1998
	Total

	Angola
	
	0.78
	103.00
	103.78

	Botswana
	8.35
	9.99
	57.25
	75.59

	Lesotho
	
	2.43
	
	2.43

	Malawi
	1.62
	
	41.30
	42.92

	Mauritius
	
	
	7.30
	7.30

	Mozambique
	126.03
	1 380.893
	393.21
	1 900.13

	Namibia
	5.81
	15.39
	124.45
	145.65

	Swaziland
	
	32.61
	48.77
	81.38

	Tanzania
	0.83
	26.30
	443.29
	470.42

	
	4.50
	186.24
	212.39
	403.13

	Zimbabwe
	
	586.52
	340.24
	926.76

	Total
	147.14
	2 241.15
	1 771.19
	4 159.49


Source: BusinessMap (1999:61) 

1.6 Balance of Payments (BoP)

1.6.1
SA’s current account of the BoP

At mid-November 2001, SA’s current account moved into a deficit for the first time that year (see figure 3). Otherwise, SA's current account deficit remained low (about –0.1 per cent of GDP) in 2000. This was primarily as a result of competitiveness effects of trade liberalisation, participation in free trade agreements and the depreciation in the Rand. 

It is also important to mention SA’s services account of the BoP - that is, the outflow of resources in the form of dividends and interest payments to non-residents. This has emerged as important because of the increased presence of non-resident investment in SA and the movement of some major SA companies to London (such as the Anglo American Corporation, Old Mutual, SA Breweries and Digital Data). This is a very salient issue in terms of the costs of FDI as opposed to the benefits which come in through the capital account. Over the past fifty years, SA has almost always recorded a surplus on the trade account – SA exports more than the country imports – but a deficit on the current account. 

1.6.2
SA’s financial account of the BoP

At mid-November 2001, SA’s financial account was in surplus. In total, the balance on the financial account (including unrecorded transactions but excluding reserve-related transactions) improved from a deficit of R 1.3 billion in the first half of 2000 to a surplus of R 2.4 billion in the first half of 2001 (www.sarb.co.za).

SA has, on an annual basis since 1994, recorded net inflows of capital through the financial account, although these flows have proven to be highly volatile. Portfolio investment flows and purchases of domestic equities by non-residents have become the main drivers behind the financial account surpluses. 

2.
MAIN POLICY TRENDS IN SA

2.1
The Reconstruction and Development Programme (RDP)

The Reconstruction and Development Programme (RDP) was developed by SA’s progressive trade union body in the early 1990s. The RDP formed the government’s initial socio-economic policy framework and its flagship poverty reduction initiative, before being replaced by the GEAR strategy in June 1996. The RDP set targets for essential social service and infrastructure delivery. The RDP White Paper also mandated the new government to "negotiate with neighbouring countries to forge an equitable and mutually beneficial programme for increasing co-operation, co-ordination and integration" in the region (RDP White Paper, 1994).  In 1996 the government maintained that the RDP remained the government's policy anchor and that GEAR was simply the outcome of a necessary process of tactical renewal. 

The RDP continues to inform the government’s national development objectives, with the GEAR strategy being harnessed as an important instrument for pursuing these goals.  Informed by the RDP, the GEAR strategy is an economic reform programme directed towards:

· a fast growing, competitive, and export-oriented economy (facilitated through trade liberalisation) which creates sufficient jobs for all job-seekers ;

· a redistribution of income and opportunities in favour of the poor;

· a society capable of ensuring that sound health, education and other services are available; and

· an environment in which homes are safe and places of work are productive.

The promotion of black economic empowerment (i.e. the increased participation in, and control over, economic activities by the black population in the country) and small, medium and micro enterprises (SMMEs) are furthermore recognised as important socio-economic objectives dependent on a growing domestic economy. 

Although the GEAR programme has brought greater financial discipline and stability, it has been criticised, particularly by the trade unions and the left, for its failure to deliver in several key areas (particularly in job creation, economic growth, manufactured exports and redistribution). In early 2002 the ANC acknowledged that GEAR had failed to achieve these stated objectives. There is currently talk of the need for a new economic discourse, although the ANC’s plan to seek a new consensus on economic growth will not amount to a rejection of current economic policy.

2.2
Trade policy

SA signed the Marrakesh Agreement establishing the WTO with commitments as a developed country. A formal programme of phased tariff reductions and tariff harmonisation commenced in 1995 in terms of an Offer presented to the WTO in 1993. Since then, SA has made significant reductions in tariff barriers, ahead of the WTO timetable, resulting in the lowest trade weighted average rate of protection in the SADC region. The steepest reductions have been in those sectors previously most heavily protected. The Agreement on Trade-Related Investment Measures (TRIMS) specifies measures such as local content requirements and export incentives, which have been abolished in SA, including those in the new Motor Industry Development Programme. Signing the TRIMS agreement also helped the government to 'lock in' the economic policy reforms necessitated by its new macro-economic strategy. The wisdom and impact of such 'lock in' policies for developing countries are still contested.
                

Under its commitments as a signatory to the General Agreement on Trade in Services (GATS), the SA government has taken on liberalisation commitments in all but the health, educational and recreational, cultural and sporting sectors. The government has also made commitments in the entire financial services sector, although there are numerous restrictions on market access for foreign firms. Foreign banks need to maintain at least R 1 million deposit, for example. In communications services, there are significant exceptions for postal, audiovisual, telegraph, electronic mail, voice mail, on-line information and database retrieval, EDI, enhanced fax, and code and protocol conversion services (Hodge, 1998).

The SA government has developed strategic regional and bilateral economic relations with its key trading partners in order to facilitate and diversify trade and investment flows into and from SA. This has taken shape around the Department of Trade and Industry’s (DTI) 'Butterfly Strategy'. This strategy aims to diversify SA's economic relations by opening new 'trade wings' from the body of SA's traditional trade with Africa, the EU and North America, to Latin America and the East. Two regional economic partnerships in the form of free trade areas (FTAs) have recently been concluded, one with the EU and the other with SADC. It is envisaged that the government will launch negotiations with the US, Mercosur (via Brazil) and India for similar trade arrangements. These latter agreements will facilitate South-South cooperation and the development of common strategies by the South in relation to the key institutions of global governance. 

The Trade, Development and Cooperation Agreement (TDCA), signed with the EU in October 1999, provides for the establishment of a FTA between the EU and SA which will effectively see, at the end of a 10 year period, 95 per cent of all EU imports from SA entering the market duty free. SA will reciprocate by liberalising approximately 86 per cent of all EU imports over a stipulated 12 year period.

The SADC FTA has been progressively implemented since September 2000. Two key principles underpin this agreement: firstly, member states will reduce tariff and non-tariff barriers vis-à-vis each other, while maintaining their own external tariff dispensations; secondly, the period for phasing out tariffs is eight years, after which substantially all tariffs should be eliminated (Mayer, 1999:13). A wholly free trade zone will only come into effect in 2012 when tariffs on the final category of sensitive items are dropped (NewsAfrica, 2000). In recognition of the severe imbalance of the regional economy, SA will eliminate existing tariffs on imports from the rest of SADC much faster than they are required to do in return.

2.3
Capital controls and capital account restrictions (see also 3.5)

In September 1985 SA introduced exchange control over non-residents and the dual currency system of the commercial and financial Rand. This two-tier currency system was subsequently abolished on 13 March 1995. The exchange control restrictions on the free convertibility and repatriation of the local sale proceeds of non-resident-owned SA investments were also repealed.

SA today, in line with the liberalisation of its investment regime, maintains no restrictions on the repatriation of capital investments, profits, or on the transfer of dividends by non-residents. Interest payments are also freely transferable. Royalties, license fees, and certain other remittances to non-residents do however require the approval of the SA Reserve Bank (www.wwb.co.za/invest_sa). There is a restriction on the local borrowings of business entities that are 75 per cent or more owned or controlled by non-residents. As resident participation in the company increases, so does the permissible ratio of borrowings to owners’ funds (www.isa.org.za; www.mbendi.co.za/ernsty/sa/investment.htm). In 2001 the government further relaxed exchange control provisions for SA companies investing in Africa. 

In 2000 the foreign investment allowance for private SA residents was raised to R 750 000, representing a progressive increase since the inception of an investment allowance in July 1997. According to some, this has amounted to state-sanctioned capital flight; since 1997, the annual rate of capital flight from SA has doubled, with an estimated     R 17.4 billion having left the country between the inception of a R 200 000 investment allowance in July 1997 and the end of 2000 (Business Day, 30 March 2000).

2.4
Privatisation and regulation

Within the ambit of the GEAR macro-economic strategy, the SA government has embarked on a progressive programme of restructuring state-owned enterprises (SOEs) (see table 9). In 1996 the government announced that it intended to divest itself of R 40 billion worth of state-owned assets by 2004. This has at times proven to be a highly controversial exercise given the trade unions' vociferous opposition to the privatisation of state assets and the ANC's own political alliance with the trade union federation COSATU and the SA Communist Party (SACP). COSATU orchestrated a national anti-privatisation strike on 29 and 30 August 2001, with a second strike scheduled for 2002. The SACP firmly believes that the provision of basic services – education, health, water, municipal services, central banking, development finance, transport and communications infrastructure (including most forms of public transport, roads, railways, pipelines and telecommunications) and electricity supply – should remain the preserve of the public sector. Many of these sectors have been earmarked for privatisation or strategic public-private partnerships, and are thus targets for FDI.

The rationale behind this restructuring programme is to stimulate local and foreign investment, broaden economic participation, re-capitalise public enterprises and reduce state debt. The anticipated proceeds of R 18 billion from the restructuring of public enterprises over the next year has been scaled down to R 3 billion following the postponement of the Telkom listing (see below).

SA has approximately 312 remaining parastatals, many of which are subsidiaries of large entities such as Telkom (telecommunications), Eskom (power generation and distribution), Transnet (transportation), and Denel (arms manufacturing). Preparations are in progress for further equity partnerships or outright sale of government businesses, opening up a number of opportunities for foreign private sector investment. There is a strong privatisation-FDI link in SA; much of the FDI into SA over the past few years has been in the form of acquisitions by foreign firms of state-owned enterprises, rather than greenfield investment. Unfavourable market conditions, exacerbated by the 11 September 2001 terror attacks against the United States, has however led the government to postpone the privatisation of Telkom to the following fiscal year. The Telkom delay is the latest in a series of asset sale postponements. The disposal of the government's 20 per cent stake in M-Cell, the cellular telephone company, along with the partial listings of the national airline SA Airways and the Airports Company SA have also been put on hold (Business Report, 14 November 2001). This has invited serious questions about the pace and extent of the government's commitment to restructuring the economy. The government is however sincerely committed to an orderly process of privatisation.

Table 9: Restructured SA state assets

	SOE
	Date of transaction
	Stake sold  

(%)
	Total proceeds

(R million)


	Strategic partner or buyer

	SABC Radio stations
	March 1997
	100
	510
	

	Telkom
	May 1997
	30
	5 631
	Southwestern Bell Corporation/Telekom Malaysia 

	Sun Air
	November 1997
	100
	42
	Rethabile Comair Consortium

	Airports Company
	June 1998
	25
	1 035
	Aeroporti di Roma

	SA Airways (SAA)
	July 1999
	20
	1 400
	Swissair

	Connex
	August 1999
	100
	15
	

	Sasria
	February 2000
	
	7 100
	

	MTN
	June 2000
	6
	2 400
	

	Transwerk Perway
	September 2000
	65
	19
	

	SAFCOL
	
	
	
	

	    Kwazulu Natal
	October 2000
	75
	100
	

	    Eastern Cape
	October 2000
	75
	45
	

	Telkom: Ucingo
	March 2001
	-
	690
	

	Total
	
	
	18 987
	


Source: 2001 Budget Review

The government has indicated that it will not deregulate the oil industry before black empowerment entities have a 25 per cent stake in the industry (SAIRR, 2000:396). So far poor progress has been made in reaching this target. There is furthermore a fair measure of regulatory uncertainty among domestic and foreign investors, particularly:

· in the telecommunications regime after the introduction of a second network operator in mid-2002;

· in the electricity sector, the possibilities for private power stations to enter the market and compete with Eskom;

· in the transport sector, particularly following the concessioning of certain of Portnet’s port operations to private operators (government will retain ownership of port infrastructure through a national port authority that will be responsible for the maintenance and development of ports infrastructure);

· in the minerals sector, over the proposed Minerals Bill.

 2.5
Competition law, labour market regulation and the environment

2.5.1
Competition policy

Competition (anti-trust) policy forms an important dimension of SA’s investment regime, particularly as TNCs tend to congregate in already concentrated industries, such as mining. The main statute currently governing competition law in SA is the Competition Act of 1998, which came into force on 1 September 1999. Subject to a few exceptions, the Competition Act applies to all economic activity within or having an effect within SA.

The Competition Act is aimed at establishing a rigorous framework for addressing anti-competitive behaviour in the market. It provides a predictable business environment, which is deemed crucial by investors. The government encourages competition in order to promote the efficiency, adaptability and development of the economy; to provide consumers with competitive prices and product choices; to promote employment and advance the social and economic welfare of South Africans; to promote international competitiveness; to promote the participation of small and medium-sized enterprises in the economy; and to promote a greater spread of ownership.

The Competition Act creates a new competition agency consisting of the Competition Commission, the Competition Tribunal and the Competition Appeal Court. The Commission has a range of functions, including investigating anti-competitive conduct; assessing the impact of mergers and acquisitions on competition and taking appropriate action; monitoring competition levels and market transparency in the economy; identifying impediments to competition; and playing an advocacy role in addressing these impediments.

A number of factors weigh heavily on the competition authorities when approving mergers
, namely the sectoral or regional impact of the transaction, its impact on employment and on the ability of SMMEs and firms owned by historically disadvantaged persons to compete in the sector, and on the ability of SA firms to compete in international markets. An anti-competitive practice otherwise proscribed by the Act may receive prior exemption if the competition authorities are satisfied that the transaction contributes to a number of specified objectives, inter alia, the promotion of exports and the ability of SMMEs and firms owned by historically disadvantaged persons to become competitive (DTI, 2001a:8).

2.5.2
Labour market policy

Since the April 1994 transfer of political power, a number of new labour markets laws have been enacted to address the impact of apartheid on the SA labour market.

The Labour Relations Act of 1995 (amended in 1996) is the cornerstone of the entire regulatory structure. The Act provides various employee rights, a framework for collective bargaining at the workplace and sectoral level, and promotes employee participation in decision-making through workplace forums. It establishes a statutory body, the Commission for Conciliation, Mediation and Arbitration (CCMA), which is tasked with resolving labour disputes. Recently changes have been proposed to exempt small firms from some of the Act's measures, such as around the enforcement of collective bargaining agreements. The Act is intended to facilitate greater employment creation in the SA economy, reinforce domestic companies' competitiveness in global markets, and contribute to the implementation of the GEAR macro-economic strategy.

The Basic Conditions of Employment Act of 1997 stipulates minimum conditions such as weekly working hours (a maximum 45-hour working week), breaks, sick leave, maternity leave, annual leave and overtime payments as well as procedures to be followed in the event of the termination of employment contracts. The Act also outlaws child labour.

The Employment Equity Act of 1998 aims to achieve representivity of population groups and gender in employment and correct past discriminatory employment practices. The Act compels employers to adopt employment policies which do not unfairly discriminate on the basis of race, gender, disability, pregnancy, marital status, ethnic or social origin, sexual orientation, opinion, culture, language, religion or belief. Specific requirements of the Act are that employers draw up employment equity programmes with targets for the changes in the proportions of under-represented groups (generally women and black people) at different employment levels, as well as programmes for these targets to be achieved. There are penalties for employers who do not comply with these statutory provisions. The Act furthermore requires that these plans be registered with the Department of Labour, enabling monitoring of progress and compliance. An advisory Commission for Employment Equity is also to be established.

2.5.3
The Environment

The SA government, along with a host of local environmental non-governmental organisations, is deeply concerned about managing the country’s rich and varied natural resources. The Department of Environmental Affairs and Tourism (DEAT) is the key government department. New acts and bills on the environment have been enacted since 1994, to harmonise and coordinate the work of government departments on environmental issues Recent legislation has made it compulsory for a number of planned developments to undergo environmental impact assessments, through the DEAT (www.isa.org.za).

Investors in SA’s industrial development zones (IDZs) will not be given any labour or environmental regulation concessions, which differentiates them from most export processing zones (EPZs), particularly those in southern Africa.

2.6
Fiscal regime for foreign investors and their investments

In addition to corporate tax (non-mining) of 30 per cent – progressively reduced from 35 per cent prior to April 1999
 and 40 per cent prior to April 1994 – there is a Secondary Tax on Companies (STC) of 12.5 per cent. STC is calculated on the net amount of dividends declared by the company. External companies are taxed at a flat rate of 35 per cent on their SA source profits. From 1 October 2001 SA instituted a capital gains tax. Companies include 50 per cent of capital gains in taxable income. As a result, the effective capital gains rate for companies is 15 per cent. SA also has a 14 per cent value-added tax (VAT). Exports are zero-rated, and no VAT is payable on imported capital goods (www.usatrade.gov).

There are no significant tax incentives as the policy is to provide incentives outside the tax system. The tax holiday scheme, introduced in 1996, was abolished in September 1999.

2.6
Intellectual property rights regime

SA has a comprehensive and modern intellectual property rights regime covering patents, industrial designs, copyright and trademarks. Patents may be registered under the Patents Act of 1978 and are granted for 20 years. Trademarks can be registered under the Trademarks Act of 1993, are granted for 10 years, and may be renewed for an additional 10 years. New designs may be registered under the Designs Act of 1967, which grants copyrights for 5 years. Literary, musical and artistic works, cinematographic films, and sound recordings are eligible for copyrights under the Copyright Act of 1978 (amended in 1992 to include computer software). SA's intellectual property legislation is based on European legislation.

Even before the government signed the Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS) in 1995, SA's domestic intellectual property protection legislation exceeded the minimum standards of protection of intellectual property required by the Agreement. 

Three years after signing the TRIPS Agreement, the SA government became involved in a dispute with United States and European pharmaceutical companies over the proposed Medicines and Related Substances Control Amendment Act (Medicines Act), which would allow for compulsory licensing and parallel importing of essential medicines in national health emergencies, such as HIV/AIDS-related diseases. This dispute was resolved diplomatically and the bill has finally been enacted, but in a more watered down form.  

It is unclear whether the patent protection granted to technological innovations under SA law is hampering or promoting technology transfer and dissemination.  Some evidence suggests that since the 1970s policies and measures affecting access to technological and scientific knowledge held in industrialised countries have become more restrictive, reducing the flow of technology to developing countries.  This trend could be reinforced by the higher levels of protection established by the TRIPS Agreement (see South Centre, 1998).

3.
INVESTMENT POLICY AUDIT

3.1
Registration

No government approval is required for foreign investors to establish a new business in SA apart from the approval required under the SA Reserve Bank's exchange control regulations. Investors will be required to appoint consultants/auditors/legal advisors to register a company on their behalf. The company should be registered within 21 days; it should also be registered for tax. There are no locations where foreign-owned business is prohibited or investment is officially discouraged (www.isa.org.za).

Individuals, partnerships, trusts, close corporations, SA companies, or branches of foreign companies may conduct business in SA. A SA company may be public (name ends in ‘Limited’) or private (name ends in ‘(Proprietary) Limited’). The provisions of the Companies Act of 1973 govern both private and public companies. There is no minimum equity capital requirement for companies. The private company is the most common vehicle for operating a business in SA. It may have only one member and director. There is no requirement that the public/private company have SA resident directors or shareholders. A close corporation may have only individuals (not companies or trusts) as members and, thus, is not usually a suitable vehicle for foreign investors. A foreign company may also operate through a branch in SA. A company incorporated outside SA that establishes a place of business in the country is classified as an ‘external company’ and its SA business is known as a ‘branch’. Registration of a branch of a foreign company is accomplished in much the same way as for a domestic company, and a branch is in most respects subject to the same regulations as a SA company. Joint ventures (JV) may be conducted through any of the investment vehicles discussed above and be constituted between any two such vehicles. The structure is inherently flexible and offers the foreign investor many advantages which setting up business alone in SA cannot do. There are no restrictions on the extent of the ownership by a foreigner in a JV enterprise. International JVs represent a significant proportion of international operations in SA, particularly in research and development, natural resource exploration and exploitation, engineering and construction, production/manufacturing, buying and selling, and services.

3.2
Rights to entry and establishment

The SA government actively encourages direct investment by non-resident persons and companies. There are generally no restrictions on the type or extent of investments available to foreign investors in the SA economy. Restrictions would usually relate to a particular industry and be applicable to both residents and non-residents. Very few restrictions apply only to foreign companies. In the banking sector, for example, a foreign bank establishing a branch in SA may be required to employ a certain minimum number of local residents in order to obtain a banking license and may be obliged to maintain a minimum capital base of at least R 1 million. Restrictions also exist regarding the ownership of immovable property by foreign companies (www.isa.org.za). Foreign firms are eligible for various national investment incentives such as export incentive programmes, tax allowances, and other trade regulations. 

All SA’s bilateral investment treaties (BITs) provide flexibility to control the admission of FDI from the other party.

In late 2001, the Ministry of Safety and Security floated the idea of prohibiting non-resident involvement in the local private security industry. The implication of this proposal was that established foreign-owned companies – among which were four British companies who had invested R 4 billion in this industry since 1999 – would be compelled to sell their investments to local buyers. The proposed ban was deemed to be a violation of SA’s obligations under the two countries’ bilateral investment protection and promotion treaty signed in 1994. The matter was amicably resolved and the government has committed to maintain an open market in this sector (Business Day, 11 October 2001). 

3.3
Investor protection, guarantees and insurance provisions

At November 2001, 31 bilateral investment treaties (BITs) had been signed by SA (see 3.6). In all SA’s BITs, the definition of investment also includes portfolio investment, thus giving fast-moving finance capital similar protection to that required by longer-term FDI.  

All investments, returns of investors, investors, and activities related to the investment are protected by most favoured nation (MFN) and national treatment (NT) standards in SA’s BITs. There are, however, important exceptions to the MFN and NT standards. These include special privileges or advantages accorded by virtue of a contracting party’s membership of an existing or future customs union, economic union, monetary union, free trade area, common market or similar institutions, or any international agreement or other arrangement relating wholly or mainly to taxation. Therefore, special privileges conferred upon investors from SA’s SACU or SADC partners, or any EU country (by virtue of its FTA with the EU), or any country with whom it has signed double taxation agreements do not need to be extended to the investors of any other country with whom it has signed a BIT.  

Another very important exception is included in the BITs concluded with the People’s Republic of China, Iran, the Russian Federation, Ghana, Nigeria, the Czech Republic, and Mauritius. This exception provides that the NT and MFN, and any other preference or privilege granted by the BIT, will not apply where the SA government (pursuant to Article (9) of the Constitution of the Republic of SA, 1996) enacts any law or measure for the purpose of promoting the achievement of equality in its territory, or designed to protect or advance natural or legal persons, or categories thereof, disadvantaged by unfair discrimination in the territory.  This means that foreign firms cannot dispute the SA government’s preferential awarding of public tenders to SA majority African-owned or female-owned firms to empower these previously disadvantaged groups. Significantly, none of SA’s BITs concluded with any EU or western European or North American country includes this exception.   

A fourth exception to MFN treatment and national treatment, present in half of SA’s BITs
, stipulate that the preferences granted by one contracting party to development finance institutions, even though they may have foreign participation, which operate with the sole purpose of providing development assistance through non-profit activities, need not be extended to the investors or development finance institutions of the other contracting party to the BIT (IGD, 2000).

SA is also signatory to international investment protection agreements including the Multilateral Investment Guarantee Agency (MIGA) of the World Bank. SA signed the Convention establishing the MIGA on 16 December 1992, and ratified it on 2 March 1994. The Agency has issued three guarantees and currently has seven applications pending. 

The Overseas Private Investment Corporation (OPIC), the self-sustaining US government risk agency, has committed more than US$ 45 million in political risk insurance and project financing to US companies investing in SA since 1994. 

3.4
Dispute settlement mechanisms

SA is a member of the New York Convention of 1958 on the recognition and enforcement of foreign arbitration awards, but is not a member of the International Center for the Settlement of Investment Disputes (ICSID).

SA’s BITs provide that if a dispute between a national or company of one contracting party and the host state cannot be settled amicably, the investor (and not the host state) can ultimately choose to which mechanism to submit the dispute.
 The following mechanisms can be used: the contracting party’s court having jurisdiction in the territory of which the investment has been made; the Court of Arbitration of the International Chamber of Commerce; ICSID or to an ad hoc arbitration tribunal.

Any dispute between the contracting parties concerning the interpretation or application of the BIT should be settled through diplomatic channels. In the event that the dispute cannot be settled within six months from the start of the negotiations, it will be submitted to an arbitral tribunal. 

3.5
Restrictions on outward capital flows

As has been stated, there are no exchange controls on foreign investors or restrictions on the repatriation of profits.

SA’s BITs adopt one of two different approaches on the transfer of payments. The first approach is to guarantee the free transfer of all payments related to, or in connection with, an investment. Because of the uncertainty that may arise over which payments are covered by this provision, a non-exhaustive list of payments that are to be covered is included (e.g. BITs with Chile, Czech Republic, Egypt, the Hellenic Republic, Mauritius, the Netherlands, Spain). The second approach is simply to list the types of payments covered by the provision (e.g. BITs with Denmark, France, Iran). All SA’s BITs rule that the transfer of payments shall be made without delay, in a freely convertible currency, at the market rate of exchange applicable on the date of transfer. 

The free transfer of payments is however not totally unconditional. The Protocol to the BIT between South and Chile provides that capital invested may only be transferred one year after it has entered the territory of a party, unless its legislation provides for more favourable treatment. This is due to legislation in Chile aiming to curb the rapid movement of finance capital into and out of the country. Many of SA’s BITs have protocols ruling that once a foreign investor has become a permanent resident in SA, they are bound by the foreign exchange rules applicable to all SA residents. These provisions will automatically terminate once SA has removed the relevant Exchange Control limitations.  In each of these protocols the SA government commits itself to undertaking every possible effort for the early removal of these exchange control restrictions. 

3.6
Bilateral/regional agreements on investment, transfer pricing, double taxation treaties

3.6.1
Bilateral agreements on investment (BITs)

The new SA government signed its first bilateral investment protection and promotion treaty with the United Kingdom in September 1994. Since that date, it has signed another 31 such agreements (see Annex 1).

3.6.2
The SADC Finance and Investment Protocol and the Trade, Industry, Finance and Investment (TIFI) directorate

When SA joined the SADC in 1994, it took on the responsibility to coordinate finance and investment matters in the region, with the Finance and Investment Sectoral Coordinating Unit (FISCU) located in SA's National Treasury. The responsibility of this unit was to coordinate SADC government positions on the establishment of a regional Finance and Investment Protocol. The purpose of a protocol would be to set out specific obligations that SADC member states undertake to perform.

A SADC Protocol on Finance and Investment was drafted in 1994, but rejected on the grounds that its vision of financial cooperation in the region was too Euro-centric. It was suggested that this protocol be redrafted through consultations to develop a SADC-specific model that would take account of the heterogeneity in the region and the different levels of economic development. 

The Working Group of the Subcommittee on Investment met in January 2000 to discuss a first draft of a MOU on principles and guidelines for investment in SADC.

The SADC is however now in the process of being restructured. Changes to SADC’s institutional framework were agreed in March 2001. In one of the most important changes, four new directorates are being created which will operate from Botswana. The new directorates include a trade, industry, finance and investment (TIFI) directorate which was established in 2001 to facilitate implementation of the SADC Protocol and aid cooperation between members.

3.6.3
Transfer pricing

None of SA’s BITs include any special clauses on transfer pricing, either requiring TNCs to comprehensively disclose their transfer pricing practices, or committing developed country contracting parties to giving SA technical assistance in dealing with transfer pricing by foreign investors. This allows large companies engaged in intra-firm trading leeway to divert income from the SA fiscus.  

SA has no laws regulating transfer pricing, and the government deals with this practice in large companies on a case-by-case basis. Companies such as BMW, for example, use transfer pricing to export the components manufactured by their subsidiary in SA back to Germany. While they claim that they follow accepted international guidelines on transfer pricing (OECD Guidelines on Taxation), not so much to escape prosecution in SA, but to ensure that these accounting mechanisms satisfy German customs and revenue authorities, who exercise much more rigorous control over transfer pricing than SA customs and revenue authorities.  Even if SA had laws on transfer pricing, customs officials and other relevant authorities will need, in addition, the practical skills and resources to share information internally and among national regulators to detect unfair transfer pricing.  In this regard, international investment agreements (IIAs) often have clauses regulating transfer pricing in two ways.  First, through a transparency clause that requires TNCs to disclose their transfer pricing practices (already incorporated in UN TNC Code of Conduct and OECD Guidelines on Taxation) to make these practices more transparent to tax authorities. Second, technical assistance and cooperation clauses in IIAs help ensure that positive assistance is given to developing countries by developed countries that have the resources and experience. None of SA’s BITs have clauses on transfer pricing.

3.6.4
Double taxation treaties

The number of agreements reached with other countries on the avoidance of double taxation of income accruing to SA taxpayers from foreign sources or to foreign taxpayers from SA sources have increased rapidly (see Annex 2). SA's double taxation treaties encompass most of Europe (including an increasing number of eastern European countries), in addition to a number of African and Asian countries. 

3.7
Investment facilitation institutions/initiatives

Trade and Investment SA (TISA) was launched in February 1997 as SA’s official investment promotion agency. TISA works under the umbrella of the Department of Trade and Industry (DTI) and is divided into investment promotion and export promotion divisions. It also has a mandate to coordinate provincial initiatives to match investors' requirements with opportunities available within each of the nine provinces. Abroad, TISA's sales and marketing teams, in 48 regional offices within SA's diplomatic centres worldwide, provide core market intelligence, identify investment opportunities, target key investors in priority growth sectors, and bring specific sectoral expertise into the equation. TISA's services include the following:

· sector and project-specific briefings;

· facilitation of inward investment missions;

· links to JV partners;

· consultation on how to invest in SA (www.isa.org.za).

The DTI has been working in partnership with its provincial and local counterparts to develop an investment promotion strategy which is focused on the needs of internationally-competitive companies and their search for new and profitable markets. The strategy has taken into account international best practice in the field of investment promotion.

The Industrial Development Corporation of SA Limited (IDC) is a state-owned development finance institution that provides financial assistance to foreign and local entrepreneurs for the establishment of new manufacturing industries and the expansion, modernisation or relocation of existing industries. Finance is available in the form of loans, equity and quasi-equity loans.

The Small Business Development Corporation (SBDC) is a joint venture between the government and the private sector, aimed at providing finance and support for the small local and foreign business.

The International Investment Council (IIC) is a prestigious group of prominent international business people. The IIC group, convened by SA President Thabo Mbeki during 2000, aims to encourage direct foreign investment to the country through the president's direct interventions with international business leaders.

3.8
Incentives

When the ANC government came into power in 1994 it argued that the most appropriate way in which to attract FDI would be through the provision of a sound macro-economic environment. The government has since reviewed its initial rejection of investment incentives and introduced a broad range of measures to attract FDI inflows.

The DTI has developed a number of incentive schemes and continues to introduce new ones. SA is offering R 3 billion worth of incentives for strategic projects that will apply up until 2005. There are however no significant tax incentives as the policy is to provide incentives outside the tax system. The DTI’s investment incentives, outlined in appendix 1, can be classified under four broad categories:

· Innovation – research and development;

· Enterprise/Manufacture – establishment or expansion of a manufacturing concern;

· Competitiveness – improving the efficiencies of an existing operation;

· Export – the exportation and marketing of manufactured goods. 

The 1991 Regional Industrial Development Programme (RIDP) was intended as a short-term measure to attract investment to non-urban, underdeveloped areas. The RIDP attracted FDI worth R 2.7 billion between 1994 and 1996 when it was phased out and replaced with a new tax-based incentive scheme (tax holiday) for attracting investment (BusinessMap, 1998:13).

The DTI introduced a Tax Holiday Scheme in October 1996 to replace the RIDP. The qualifying requirement for the tax holiday scheme (which included tax exemptions and foreign investment relocation grants) was that the project should be ‘new’ and totally ring-fenced. The slow uptake of the scheme during 1997 reflected the relatively low numbers of such new projects established in SA (Kuper, 1998:270). In February 1999 the Minister of Trade and Industry reported that the scheme had attracted R 3.6 billion in investments with a potential for about 11 000 jobs out of 129 approved projects. The tax holiday scheme was abolished in September 1999, and replaced with an overall reduction in corporate tax rates from 35 per cent to 30 per cent of profits.

The Small and Medium Manufacturing Development Programme (SMMDP) was introduced in July 1997 with the purpose of encouraging investment in manufacturing by secondary manufacturing entities with an investment in qualifying assets of up to R 3 million. The SMMDP was replaced in September 2000 with the Small and Medium Enterprise Development Programme (SMEDP). The SMEDP caters for assistance on an investment in qualifying assets of up to R 100 million. Eligible projects will receive an annual cash grant of 10 per cent of qualifying investment cost, paid over two or three years, if a labour usage criterion is met. The grant is tax free (www.dti.gov.za).  Appendix 1 gives an overview of the investment incentives put in place by the SA government for 2001/2.

SA policy-makers believe supply-side policies have a major influence on the decisions of foreign investors. Policies pursued include, firstly, tariff reductions for cheaper intermediary inputs and depreciation allowances to reduce investors’ input costs, and tax holidays aiming to direct investment into certain industries and locations. Secondly, these include technology and human resources development incentives to raise the value of production factors (Hirsch, 1997:8-9). 

These investment deregulation and supply-side measures are informed by the DTI’s emerging industrial development programme, which consists of four main strategies: private-public partnerships (PPPs), spatial development initiatives (SDIs), industrial development zones (IDZs), and cluster studies.  These strategies will briefly be outlined.

•
Private-public partnerships (PPPs)

The private-public partnership concept has evolved since 1994 from a debate on the role of government in the provision of public services. A distinction is now made between government operating as a service provider and government operating as a service authority, with the latter role gaining ground. What this means is that government remains responsible for deciding on the quality and quantity of public goods, but it need not be involved in the delivery of essential social services, which can be assigned to private agencies through a variety of partnering arrangements. These include corporatisation (for example Telkom), service contracts, outsourced management, concessions, built-operate-transfer (BOT) (for example roads and railways), and lease agreements (Heese, 1999:31). Although this concept, inspired by the World Bank argument that the primary role of government is that of a facilitator in creating the environment for markets to operate optimally, was initially envisaged for large infrastructure projects, it is increasingly considered as a means to deliver social services, especially by local governments. A PPP unit located within the National Treasury is administering the PPP strategy. 

Table 12: Private-public partnerships in SA

	Type
	Status

	N4 Maputo Corridor toll road
	R 2 billion - under construction (BOT)

	N3 Heidelberg-Cedara Road
	R 4 billion - being negotiated

	Dolphin Coast water and sanitation
	R 340 million - awarded to Saur Services, France

	Nelspruit water and SAitation
	R 1 billion - awarded to BiWater, UK

	Prisons
	Two BOT contracts, awarded


Source: BusinessMap: SA Investment 1999: The Millennium Challenge, p 32

•
Spatial development initiatives (SDIs) and industrial development zones (IDZs)

The SA government launched the idea of spatial development initiatives (SDIs) as a short-term intervention to stimulate domestic and foreign investment in areas of SA that have latent economic development potential (mostly based on the presence of natural resources) but because of a lack in infrastructure or a skilled workforce (deterring potential investors), this potential has not been exploited. The government therefore intends to focus its resources on these identified areas, by assisting the development of transport and communications infrastructure in industrial development zones (IDZs). The primary aim of is to encourage export-oriented manufacturing. 

The IDZ strategy also included the granting of tax incentives, but these were phased out in 1999. Investors in these zones will also not be given any labour or environmental regulation concessions, which differentiates them from most EPZs. Possible sites for IDZs have been identified, but so far there has been poor investor response, which some analysts put down to the lack of fiscal, labour, or environmental concessions (Heese, 1999:39). In view of the lack of major social benefits, the unsustainability of similar 'growth pole' development strategies, proven by past experience in other countries (Heese, 1999:38), and the fact that inward FDI into SA is increasingly in the form of M&As (not greenfields investment), the IDZ strategy seems flawed. 
In the case of SDIs, outlined in table 11, government has been involved in deciding on anchor projects and investing in some infrastructure, but the target ratio of government to private sector investment is 10:90. This highlights the extent to which government relies on outside capital and skills/knowledge to stimulate growth.  Although there are provisions to provide industry specific support for innovation and research and development the government has no long-term vision to develop the particular skills, technologies and industries needed. 

Table 11: Spatial Development Initiatives in SA

	SDI location
	Focus

	Maputo Corridor 

    (Maputo-Gauteng)
	Agriculture, forestry, mining, manufacturing, port development and transport infrastructure

	Lubombo (eastern Swaziland, 

    southern Mozambique, northern 

    KwaZulu-Natal)
	Agri-tourism

	Wild Coast (Eastern Cape)
	Agriculture, tourism, and transport infrastructure

	Fish River (Eastern Cape)
	Agriculture, manufacturing, tourism, port development and IDZ (including Ngqura)

	Richards Bay (northern KwaZulu-

    Natal)
	Manufacturing, port development and IDZ development

	Phalaborwa (Northern Province)
	Transport, mining, and agri-tourism

	Platinum (Pretoria to North-West 

    province)
	Transport infrastructure (join the TransKalahari highway in Lobatse, Botswana)

	West Coast (Western Cape)
	Agriculture, tourism, manufacturing, IDZ


Source: www.sdi.org.za

3.9
Requirements

In line with its TRIMS commitments, the SA government does not impose performance requirements, local content requirements (labour and suppliers), or require new investments to comply with specific criteria (although the government encourages investments that strengthen, expand, or enhance technology in the various industries). The government does not limit a foreign investor's use of imported products to the volume or value of locally manufactured products that it exports, a measure generally used by governments to ensure that they have sufficient foreign exchange reserves for essential imports. The government phased out the general exports incentive scheme by 1997.

4.
POLICY-MAKING PROCESS FOR INVESTMENT ISSUES

· SA's global economic strategy, which includes the promotion and facilitation of FDI in the SA economy, takes into account the national political and economic conditions and developmental imperatives confronting the country. The government’s approach to national development is a GEAR-inspired, market-oriented ‘development through growth’ approach. 

4.1
Developing priorities for FDI

Post-1994 FDI into SA has been focused in the following industries:

· energy and oil (Petronas, Caltex, BP and Shell);

· motor and components (Daimler-Chrysler, Nissan, Toyota, Volkswagen, BMW);

· food and beverages (Coca-Cola, Cadbury-Schweppes, Nestlé, Danone, Parmalat);

· hotels, leisure and gaming (Malaysian Sheraton) (DTI, 2001b:38).

Auto components, chemicals, electronics, information technology (IT), pharmaceuticals, telecommunications, textiles, clothing and tourism are the broad categories that have been identified by the government as priority areas for attracting investment (particularly from the US). The government encourages investments that particularly generate jobs and strengthen, expand, or enhance technology in the various industries (such as the Foreign Investment Grant incentive). During 2000/2001 the DTI targeted several countries and priority investment sectors for foreign investment into SA (see Annex 4).

The government's investment promotion efforts are not based on purely economic objectives, but are deeply affected by the government's commitment to provide a better life for all South Africans. The government's macro-economic strategy is premised on the RDP ethos, which seeks poverty reduction, job creation, infrastructure development, service delivery, and a redistribution of income and opportunities in favour of the previously disadvantaged (with a particular focus on women and the poor). Black economic empowerment (BEE), i.e. to increase the participation in, and control over, economic activities by the black population in the country, is another important socio-economic priority. The government believes that it is only through correcting past inequities that it will be possible to establish the social and political stability necessary to achieve sustainable economic growth, and a genuinely democratic and prosperous society (DTI, 2001b).

4.2
SA’s investment promotion activities and agencies

SA proactively seeks foreign investment as a key part of its economic policy. This takes place at both the national and the provincial/sub-regional levels:

· Through Trade and Investment SA (TISA) and the travels of key politicians – most notably President Thabo Mbeki, Trade and Industry Minister Alec Erwin, Finance Minister Trevor Manuel and other government ministers, provincial premiers and business leaders – the SA government has conducted a number of investment promotion efforts to market SA as an attractive and viable destination for FDI.

· The provinces – seven of SA's nine provinces have their own investment promotion agencies – and the IDZ corporations have launched their own programmes and marketing strategies to attract FDI, for instance:

Several SA provinces and cities have furthermore concluded twinning, partnership, friendship, cooperation and sisterhood agreements with foreign sub-national authorities. This may assist with marketing potential investment opportunities, both inward and outward, in these particular regions.

4.3
Why is SA not attracting FDI?

Despite all the government's efforts to promote and market SA as an investment destination, the current FDI rates are low. SA is also performing poorly in attracting FDI inflows compared to other emerging markets such as Argentina, Brazil, China, Mexico and Poland (cf. UNCTAD, 2001). The discourse about why SA is failing to attract FDI is a highly contentious debate, and is very much based on perceptions, particularly among business, of conditions in SA. These perceptions may be informed or not, but are nevertheless salient as explanatory variables to account for SA’s paltry FDI inflows. The following factors have been said to be retarding investment inflows into SA: 

· Small market size of SA and SADC.
SA’s market of 44 million people is considered too small to attract FDI, especially market-seeking FDI. Evidence in developing countries suggests that FDI is flowing to large growing markets (e.g. China and India) as well as strong regions. The SADC market of 190 million people is also considered too small and poor for profitable investment. This explanation only accounts for market-seeking FDI.

· Uncertainty or the ‘confidence factor.
This refers to insecurity over property rights, government policy, and politically volatile events within the region that have a potential ‘spill-over’ effect (e.g. the Zimbabwean land crisis, the civil wars in Angola and the Democratic Republic of Congo). Africa, and particularly southern Africa, is perceived as a high-risk destination for investment and the SA government is not seen to be making the region stable from an investment point of view. SA’s fortunes are also influenced by the perceived risk generally associated with investment in emerging markets. SA however has a well-established intellectual property rights regime and the government is committed to stable property relations, the rule of law, and the maintenance of domestic and regional order.

· Crime.
High levels of crime are a deterrent to investment. Apart from the psychological effects, high crime raises the cost of doing business through high insurance premiums, the cost of needed private security services, and contributes to emigration and capital flight.

· Skills shortages.
Education and skills training are not keeping pace with the rapid increase in demand for skilled workers. Most of the FDI into SA has gone to sectors that generate little or new jobs for semi-skilled and unskilled workers, but which require highly competent managers and a highly skilled labour force (e.g. information and technology, telecommunications). SA’s bureaucratic and complex immigration policy for skilled persons makes this problem even more difficult.

· High user cost of capital.
High interest rates (averaging 18 per cent in 1996-1999) retard investment, and more particularly, domestic investment. Conversely, the high interest rates have been a boon to portfolio investors. The long-term trend in interest rates is however downward.

· Labour regulations.
Many in business believe that the SA labour market is inflexible and over-regulated. The difficulty of laying off workers and complying with employment equity legislation is seen by global corporates as a very serious obstacle to investment. Although this is the perception of SA, this is in reality not necessarily so. In SA, one out of seven workers has been fired over the last six years. There is a whole lack of understanding of the new labour regime because its implementation has not been followed up with adequate training. It is easy to fire workers if they are incompetent; the employer just has to do a paper trail. Disciplinary hearings are slightly more complicated, but not that much if a decent code is negotiated. 

· Poor economic growth.
The absence of strong growth, combined with a small market size, is certainly the major factor retarding investment. Investors are attracted to already high growth rate economies. In 1999 the SA economy grew by 1.9 per cent in real terms, more than double the 1998 rate of 0.7 per cent (poor due to the East Asian crisis). This linkage between economic growth and FDI is however problematic. It is argued in SA that FDI, once attracted, will stimulate economic growth as opposed to the reverse scenario where SA actually needs a significant amount of economic growth to attract FDI in the first place. Economic growth in SA – and the attraction of FDI – therefore requires greater levels of long-term domestic fixed investment by both the private and public (general government and public corporations) sectors. Domestic investment, particularly by the private sector, is critical for stimulating economic growth, enhancing capital, generating jobs and promoting social development in SA. 

· Regulatory uncertainty.
This is particularly so in the following sectors: telecommunications (after the introduction of a second network operator in mid-2002), electricity (the possibilities for private power stations to enter the market and compete with Eskom), transport (the private concessioning of port operations), and minerals (over the proposed Minerals Bill).

· Domestic business confidence.
The low level of domestic savings, domestic investment and low confidence by domestic investors in the SA economy deters foreign investment. The listing of three major companies on the London Stock Exchange during 1999 – i.e. Old Mutual (insurance), Anglo-American Corporation (mining) and SA Breweries (SAB) – and later Digital Data has made most foreign investors circumspect about investing in SA. The question asked is: if South Africans do not invest in the SA economy, why should we as non-nationals?

4.4
Investment policy-making

The Department of Trade and Industry remains in the driver’s seat in the decision-making process on trade and FDI (although there appears to be some rivalry with the Department of Foreign Affairs). While the DTI is primarily concerned with formulating and implementing policies and strategies related to industry and trade, these need to be consistent with the objectives of other government departments. At the same time, the President’s Office has approached government departments not traditionally seen as oriented towards economic performance and requested them to re-evaluate their programmes to come up with ones that support investment and economic growth (e.g. education, telecommunications, and so forth). 

The DTI’s global economic strategy should inform – and be informed by – the wider considerations of SA’s foreign policy. An effective, comprehensive and integrated foreign economic policy also requires deepening coordination and partnership between national and provincial levels of government, as well as between government and civil society. The development of a more comprehensive global economic strategy for SA is being facilitated through the Presidency's ‘cluster approach’ to governance
, at Ministerial and Director-General (DG) levels. In this regard, the DG cluster on International Relations, Peace and Security has created a sub-committee on economic development. This sub-committee has identified five programmes covering investment, exports, tourism, finance, and global economic relations. In formulating a comprehensive strategy, special attention is given to Africa (DTI, 2001b). An International Marketing Council has also been established. It is chaired by the foreign minister and is made up of 11 senior government and 19 corporate and non-government representatives. The main aim of the council is to develop a distinctive and successful brand-image for SA in the world. The role of agencies such as TISA, the nine provincial governments, local authorities, IDZ development corporations and business appears to be largely promotional, i.e. marketing SA as an investment destination. 

4.5
Challenges and controversies about FDI in SA

· The impact of FDI in the SA economy, particularly in the dairy, pharmaceuticals, steel, and electric and electronics sectors, has not always been positive and has had a crowding-out effect on some local producers. Most FDI into SA is capital-intensive – approximately 60 percent of FDI takes the form of M&As – and goes to already established service sectors and new manufacturing sectors. Civil society organs are also concerned that foreign ownership of the SA media compromises the editorial integrity of these newspapers. The acquisitions by two foreign media houses of two local groups have, apart from re-capitalising them, arguably brought few new benefits or skills to the industry. 

· SA cannot rely mainly on FDI for its development needs. While not denying the importance of actual FDI flows for growth, FDI should not be viewed as a convenient alternative for the low levels of domestic investment in the SA economy. The Congress of SA Trade Unions (COSATU) has suggested that the private sector has been on an investment boycott since 1984; this is curious as private investment, however low, has significantly outstripped the performance of government.

Since 1996 gross fixed capital formation (GFCF) has failed to rise above 16 per cent of      GDP, and in 2000 was barely 15 per cent. This remains well below the level of the mid-1970s, when aggregate investment in SA peaked at more than 30 per cent of GDP (Gelb, 2001:2). The middle-level emerging markets of the world today record average levels of GFCF of between 22 per cent and 27 per cent of GDP in 1999 (Business Day, 30 April 2001). Much of the decline is accounted for by public sector investment, which has declined very steeply from a total of nearly 18 per cent of GDP in the mid-1970s, and about 12.5 per cent in the mid-1980s, to around and has remained below 5 per cent throughout the post-1994 period. The contribution of private sector investment to total investment has risen from an average of about 57 per cent during the 1980s to about 69 per cent during the 1990s. The private sector is however investing a much lower share of GDP; private sector investment has averaged 11 per cent of GDP over the past 20 years (Gelb, 2001:1-3). 


Some argue that the private sector is awaiting its investment cue from increased government spending on infrastructure. Another controversial view holds that the low level of domestic private investment in the SA economy – that is, 11 per cent of GDP – is not so much due to COSATU’s investment strike but to an investment lock-out. Both local and foreign investors are willing but not able to find potentially profitable areas of greenfield investment. This lock-out thesis – premised on capital controls, the entry/exit ease of portfolio investment, the ever-watchful eye of the Competition Commission on M&As, low public expenditure on infrastructure, regulatory uncertainty, and limited expertise of business in other sectors – is doubtful and does not account for the low level of investment in the manufacturing sector (particularly for export purposes). 

· The structural problems in the SA economy (the legacy of apartheid) necessitates a growth path that is powered by a mix of budgetary, parastatal, cooperative and domestic private capitals, while seeking to attract FDI at the same time. According to COSATU, this growth path should involve a shift in production toward more labour-intensive sectors built largely on downstream and upstream linkages from mining and agriculture, plus services. There should be increased focus on producing to meet basic needs for the majority, while stabilising export markets in the region and maintaining growth in exports overseas. Programmes should be set in place to develop the poorest regions of SA and to provide support for a vibrant co-op movement, land reform, and small and micro enterprises. This requires an economically active state.

· The government’s emphasis on attracting efficiency-seeking export-oriented FDI is also problematic given the danger of export-oriented stagnation in the manufacturing sector. This refers to an increase in manufacturing exports but a stagnation/decrease in productivity in manufacturing.

· Civil society should become more involved in decision-making on investment-related issues. In particular, it is necessary to develop a social accord between business, labour and government outside the institutional framework of the National Economic Development and Labour Council (NEDLAC). A social accord – one that establishes both a socially-acceptable and investor-friendly labour market regime, supports skills development and raises productivity – and agreements negotiated between business, labour and government in the sector job summits could bring about growth and facilitate a more conducive framework for investment.

· The potential of an activist consumer movement in SA remains underdeveloped and underappreciated. Although white consciousness about consumer rights/issues is relatively high, among the black population it remains novel (although there are promising developments among urban black consumers). The National Consumer Forum (NCF) is dedicated to the protection and promotion of consumer rights through capacity building, education, research and lobbying decision-makers. The NCF generally welcomes FDI into SA; the body believes that FDI will contribute to the development of the economy and generate jobs (the unemployed cannot be consumers!). However, there is inadequate consumer representation on decision-making bodies and limited interaction with business. There remains a critical urgency in SA for advocacy and capacity building on consumer rights and issues, especially where these relate to the behaviour, product range and social responsibilities of foreign multinationals operating in the country. Foreign multinationals should be made aware of, and include, the following elements of corporate social responsibility in their SA operations: HIV/AIDS, black economic empowerment, skills development, business against crime, and ethical issues (sound labour and environmental practices).

Appendix 1: SA’s bilateral investment protection and promotion treaties (1994-2001)

	Region
	Country
	Title
	Signed

	SADC
	Mozambique
	Agreement on the Promotion and Reciprocal Protection of Investments (plus protocol)
	1997.05.06

	
	Mauritius
	Agreement on the Promotion and Reciprocal Protection of Investments
	1998.02.17

	Africa
	Senegal
	Agreement on the Promotion and Reciprocal Protection of Investments
	1998.06.19

	
	Ghana
	Agreement on the Promotion and Protection of Investments
	1998.07.09

	
	Egypt
	Agreement on the Promotion and Reciprocal Protection of Investments
	1998.10.28

	
	Nigeria
	Agreement on the Promotion and Protection of Investments 
	

	European Union
	Algeria

Rwanda

United Kingdom
	Agreement on the Promotion and Protection of Investments

Agreement on the Promotion and Protection of Investments

Agreement on the Promotion and Protection of Investments (plus protocol)
	1994.09.20

1997.11.25

	
	Netherlands
	Agreement on the Encouragement and Reciprocal Protection of Investments
	1995.05.09

	
	Germany
	Treaty concerning Reciprocal Encouragement and Protection of Investments (plus protocol)
	1995.09.11

	
	France
	Agreement on the Promotion and Protection of Investments
	1995.10.11

	
	Denmark
	Agreement on the Promotion and Reciprocal Protection of Investments
	1996.02.22

	
	Austria
	Agreement on the Promotion and Reciprocal Protection of Investments (plus protocol)
	1996.11.28

	
	Italy
	Agreement on the Promotion and Protection of Investments
	1997.06.09

	
	Sweden
	Agreement on the Promotion and Reciprocal Protection of Investments
	1998.05.25

	
	Belgo-Luxembourg Economic Union
	Agreement on the Reciprocal Promotion and Protection of Investments
	1998.07.23

	
	Finland
	Agreement on the Promotion and Reciprocal Protection of Investments (plus protocol)
	1998.09.14

	
	Spain
	Agreement on the Promotion and Reciprocal Protection of Investments
	1998.09.24

	
	Greece
	Agreement on the Promotion and Reciprocal Protection of Investments (plus protocol)
	1998.11.19

	Western Europe
	Switzerland
	Agreement on the Promotion and Reciprocal Protection of Investments 
	1995.06.27

	Eastern and Central Europe
	Russian Federation
	Agreement on the Promotion and Reciprocal Protection of Investments
	1998.11.23

	
	Czech Republic
	Agreement for the Promotion and Reciprocal Protection of Investments (plus protocol)
	1998.12.14

	Asia
	Korean Republic
	Agreement on the Promotion and Protection of Investments 
	1995.07.07

	
	People’s Republic of China
	Agreement concerning the Reciprocal Encouragement and Protection of Investments
	1997.12.30

	
	Vietnam
	Agreement on the Promotion and Protection of Investments
	2000.04

	Middle East
	Iran
	Agreement on the Reciprocal Promotion and Protection of Investments (plus protocol)
	1997.11.03

	
	Saudi Arabia
	Agreement on Economic, Trade, Investment and Technical Cooperation (plus protocol)
	1999.05.20

	Latin America
	Cuba
	Agreement on the Promotion and Protection of Investments
	1995.12.08

	
	Argentina
	Agreement on the Promotion and Reciprocal Protection of Investments
	1998.07.23

	
	Chile
	Agreement on the Reciprocal Promotion and Protection of Investments
	1998.11.12

	North America
	Canada
	Trade and Investment Cooperation Agreement
	1998.09.24

	
	United States
	Investment Incentive Agreement

Agreement concerning the Development of Trade and Investment
	1993.11.30

1999.02.18


Appendix 2: SA’s double taxation agreements

	Status
	Country
	Effective date

	Comprehensive double taxation agreements
	Algeria
	12 June 2000

	
	Australia
	21 December 1999

	
	Austria
	6 February 1997

	
	Belgium
	9 October 1998

	
	Botswana
	21 September 1978

	
	Canada
	30 April 1997

	
	Croatia
	7 November 1997

	
	Cyprus
	8 December 1998

	
	Czech Republic
	3 December 1997

	
	Denmark
	21 December 1995

	
	Egypt
	16 December 1998

	
	Finland
	12 December 1995

	
	France
	1 November 1995

	
	Germany
	28 February 1975

	
	Hungary
	5 May 1996

	
	India
	28 November 1997

	
	Indonesia
	23 November 1998

	
	Iran

Ireland
	23 November 1998

5 December 1997

	
	Israel
	27 May 1980

	
	Italy
	2 March 1990

	
	Japan 
	5 November 1997

	
	Korea
	7 January 1996

	
	Lesotho
	9 January 1997

	
	Luxembourg
	8 September 2000

	
	Malawi
	30 June 1968

	
	Malta
	12 November 1997

	
	Mauritius
	20 June 1997

	
	Namibia
	11 April 1999

	
	Netherlands
	3 February 1972

	
	Norway
	12 September 1996

	
	Pakistan
	9 March 1999

	
	People’s Republic of China
	7 January 2001

	
	Poland
	5 December 1995

	
	Republic of China (Taiwan)
	12 September 1996

	
	Romania
	21 October 1995

	
	Russian Federation
	26 June 2000

	
	Singapore
	5 December 1997

	
	Slovak Republic
	30 June 1999

	
	Swaziland
	23 August 1973

	
	Sweden
	25 December 1995

	
	Switzerland
	11 June 1968

	
	Thailand
	27 August 1996

	
	Tunisia
	10 December 1999

	
	United Kingdom (extended to Grenada,   

    Sierra Leone and Seychelles)

United States
	29 June 1969

28 December 1997

	
	Zambia
	31 August 1956

	
	Zimbabwe
	3 September 1965

	Comprehensive agreements ratified in SA
	Greece

Uganda


	

	Comprehensive agreements negotiated/renegotiated but not signed
	Botswana

Estonia

Ethiopia

Gabon

Germany

Latvia

Lithuania

Malawi

Malaysia

Morocco

Netherlands

People's Republic of China

Portugal

Spain

Swaziland

Tanzania

Turkey

Ukraine

Zambia

Zimbabwe


	

	Agreement currently under negotiation
	Kuwait

Mozambique

Nigeria

Qatar

United Arab Emirates


United Kingdom (new agreement)
	

	Limited sea and air transport agreements


	Brazil

Greece

Portugal

Spain
	


Source: www.wwb.co.za/invest_sa

Appendix 3: DTI incentive schemes for 2001

	Accelerated Depreciation Fund
	Provides for the depreciation of plant and machinery over three years, and land and buildings over ten years.

	Agro-industries Development Finance
	Medium term finance in the form of loans, suspensive sales, equity and quasi-equity to:

•   Establish permanent infrastructure in the agricultural sector and aquaculture.

•   Establish new or expand existing undertakings in the food beverage sector. 

	Bridging Finance Scheme
	Short term loans (maximum 18 months). 

	Capacity Building Support for Retail Finance Intermediaries 
	Support is structured around the capacity needs of the RFIs. The grants range from R 10 000 to R 500 000.

	Competitiveness Fund
	The Fund will support the introduction of technical and marketing expertise to firms. The Scheme will insist on a 50% contribution by the firm itself and grants will be paid on a reimbursement basis.

	The Bumble Bee Programme
	Sub-component of the Competitiveness Fund which provides free consulting services to micro-manufacturers with less than 20 employees.

	Critical Infrastructure Programme
	It supplements the infrastructure provided by existing public sector or private sector providers by funding a top-up grant between 10% and 30% of actual costs.

	DANIDA Business-to-Business Programme
	The support will cover expenses connected with the transfer of management, business skills and technology from Danish to African companies and provide access to financing for the SA company.

	Duty Credit Certificate Scheme for Exporters of Textile and Clothing
	It is a temporary kick-start measure to enhance export competitiveness by offering duty credit certificates to qualifying exporters.

	Emerging Entrepreneur Scheme
	To enable an entrepreneur to access funding from bankers for the establishment, expansion or acquisition of a new or existing business. The maximum indemnity is 60-70%. The maximum facility is R 75 000.

	Empowerment Finance
	Medium term finance in the form of loans, equity and quasi-equity for:

•   Management buy-ins, management buy-outs or leverage-outs.

•   Strategic equity partnerships.

	Entrepreneurial Mining and Beneficiation Finance
	Medium term finance in the form of loans, suspensive sales and quasi-equity to:

•   Establish or expand junior mining houses.

•   Acquire mining assets by HDPs.

•   Undertake mining related activities such as contract mining.

•   Establish or expand Jewellery manufacturing activities.

	Equity Fund
	Provides for SMMEs that need to expand their activities, enter into joint ventures, re-capitalise the company, and those who want to buy-out the existing shareholders.

	Export Finance
	Credit facilities for capital goods and services exported from SA (enabling exporters to offer competitive terms to foreign purchasers).

	Export Marketing and Investment Assistance Schemes
	The scheme consists of four parts, viz:

•   Primary Export Market Research

•   Outward Selling Trade Missions

•   Inward Buying Trade Missions

•   Exhibition Assistance

	Finance for Expansion of a Manufacturing Sector
	Medium term finance in the form of loans, suspensive sales, equity and quasi-equity for the creation of new or additional production capacity.

	Finance for Textile, Clothing, Leather and Footwear Industries
	Medium term finance in the form of loans, suspensive sales, equity and quasi-equity.

	Foreign Investment Grant
	A foreign investment grant to overseas companies investing in new machinery and equipment to establish projects in SA.

	Khula Start
	Group-lending scheme for the lower end of the micro enterprise market. It targets historically disadvantaged communities, particularly women in rural areas and informal sectors.

	Import Finance
	Provides credit and guarantee facilities to local industrialists for importation of capital goods and services.

	Industrial Development Zones Programme
	•   Quality infrastructure

•   Expedited customs procedure

•   Duty free operating environments

	Motor Industry Development Programme (MIDP)
	MIDP enables local vehicle and component manufacturers to increase production runs. It encourages rationalisation of the number of models manufactured by way of exports and complementing imports of vehicles and components.

	Rebate Provisions
	Provisions exist for rebate or drawback of certain duties applicable to imported goods, raw materials and components used in manufacturing and processing for export.

	Sector Partnership Fund
	The fund is available to groups of 5 or more firms in preparation and execution of marketing and production related projects with the aim of improving competitiveness and productivity. The fund covers 65% of costs of projects up to a maximum of R 1.5 million.

	Seed Loans for Retail Finance Intermediaries
	The amount ranges between R 50 000 and R 20 million. Seed loans are converted to grants once mutually agreed upon performance criteria are met.

	Skills Support Programme
	A cash grant for skills development to enable investors and large expansions to prepare their work force. 50% of training costs will be subsidised, with a ceiling of 30% of actual costs.

	Small and Medium Enterprise Development Programme (SMEDP)
	An investment grant for two years on approved qualifying assets calculated as follows:

•   First R 5m investment – 10% p.a.

•   Next R 10m investment – 6% p.a.

•   Next R 15m investment – 4% p.a.

•   Next R 20m investment – 3% p.a.

•   Next R 25m investment – 2% p.a.

•   Next R 25m investment – 1% p.a.

An additional investment payable in the third year based on the ratio of Human Resource remuneration expressed in terms of manufacturing cost must be a minimum of 30%. The incentives are tax-exempted in terms of Act 10 of Income Tax Act No 58 of 1982 as amended.

	Standard Credit Guarantee Scheme
	To enable an entrepreneur to access funding from bankers for the establishment, expansion or acquisition of a new or existing business. The maximum indemnity is 60-70%. The maximum facility is R 600 000.

	Strategic Investment Programme
	An investment incentive in the form of an additional investment allowance which may be used to offset taxable income.

	Support Programme for Industrial Innovation (SPII)
	Support of innovative products or process development in the form of a grant of 50% of actual costs incurred in development activities. The Matching Scheme supports product/process development up to a maximum grant amount of R 1.5 million per project. The Partnership Scheme supports large-scale innovation and product/process development by providing a conditional grant with no upper limit that is repayable in a form of a levy on sales if the project is successfully commercialised.

	Techno-Industry Development Finance
	Equity, equity-related and loan finance for:

•   Techno business that are expanding.

•   New techno ventures with strong local or foreign technology partners and proven technology.

•   Takeovers, buy-ins and management buy-outs.

	Technology and Human Resources for Industry Programme
	Contributions provided by industry and government to finance the research efforts of the academic partners provided that research projects involve training of students. R1 for every R2 from industry, and if certain criteria are met R1 for every R1 from industry could be granted.

	Technology Transfer Guarantee Fund (TTGF)
	The TTGF guarantees 90% of the technology transfer transaction expenses to a maximum of R 1 million. The maximum term for guarantee is 5 years.

	Tourism Development Finance
	Medium term finance in the form of loans, suspensive sales, equity and quasi-equity for the creation of new or the upgrading and renovation of tourist facilities including hotels and conference and convention centres.

	Wholesale Finance
	Medium term loan (maximum 6 years).

	Work Place Challenge
	To enhance cooperation between workers and management to boost the country’s competitiveness and employment creation by improving industrial performance and productivity.


Source: Department of Trade and Industry, wwwdti.pwv.gov.za
Appendix 4: Countries and priority investment sectors targeted for foreign investment into 

                 SA, 2000/2001
	
	Country
	Sector

	North America
	United States
	Agri-business

	
	
	Automotive components/metal based industries

	
	
	Chemicals and pharmaceuticals

	
	
	Clothing/textiles

	
	
	Electronics and IT

	
	
	Forestry

	Europe
	
	Tourism

	
	Belgium
	Chemicals and pharmaceuticals

	
	Austria
	Automotive components/metal based industries

	
	France
	Agri-business

	
	
	Automotive components/metal based industries

	
	
	Chemicals and pharmaceuticals

	
	
	Electronics and IT

	
	
	Tourism

	
	Germany
	Automotive components/metal based industries

Electronics and IT

Tourism

	
	Italy
	Automotive components/metal based industries

Clothing/textiles

	
	Sweden
	Automotive components/metal based industries

Electronics and IT

	
	Switzerland
	Agri-business

	
	
	Automotive components/metal based industries

	
	
	Chemicals and pharmaceuticals

	
	United Kingdom
	Automotive components/metal based industries

Clothing/textiles

	Australia and Oceania
	Scandinavia
	Tourism

	
	Australia
	Forestry

	
	
	

	Asia
	Japan
	Chemicals and pharmaceuticals

	
	Singapore
	Chemicals and pharmaceuticals

	
	South Korea
	Automotive components/metal based industries

	
	
	Clothing/textiles

	
	Malaysia
	Automotive components/metal based industries

	
	
	Clothing/textiles

	
	Hong Kong
	Clothing/textiles

	
	
	


Source: DTI, 2001b:42-43
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�   The report forms part of a broader study of the FDI regimes of seven developing and transition economies: India, Bangladesh, Hungary, Tanzania, Brazil and Zambia. The countries were selected to cover a range in terms of size, level of development (least developed countries and lower- and upper-middle income countries), geographical location, macro-economic characteristics, policy orientation, and performance in terms of attracting FDI. To facilitate the cross-country comparison between the seven developing and transition economies, the present country report follows the terms of reference developed by the Consumer Unity and Trust Society (CUTS), which is based in Jaipur, Rajasthan, India.


�   The following are typical characteristics of a liberalised investment regime: i) there are no limits on foreign ownership in the economy; ii) no sectoral approval for foreign investment is required; iii) no onerous requirements are placed on foreign investors; iv) stable regulatory environment; and v) there is non-discrimination between domestic and foreign investors


�   Statistics SA conducted a countrywide 'millennium census' in 2001, with an estimated 10 million households enumerated during the period 10 October to 7 November 2001. See www.statssa.gov.za.


�   Some projections indicate that HIV/AIDS would cause a drop in the population growth rate, from 1.9 per cent in 2000 to below 1 per cent in 2004. The growth rate would drop to zero in 2011 (SAIRR, 2000:55).


�   The figures for FDI calculated by BusinessMap and the SA Reserve Bank (SARB) differs, mainly because of their different methodologies and ways of defining and measuring FDI. The SARB uses the IMF definition of inward FDI, namely the investment of foreigners in undertakings in SA in which they have individually or collectively at least 10 per cent of the voting rights; unlike BusinessMap, the SARB does not measure intentions, or FDI where money capital was raised on the local market. The SARB only measures the transfer of money capital and not other income generating assets such as technology, management, capital equipment, and so on. BusinessMap records mergers and acquisitions, new investments, expansions that result in new productivity capacity (which could be funded from internal reserves), and firm plans or intentions. The investments, which may span more than one year, are recorded in the year of announcement. Unlike the SARB, BusinessMap does not accurately record capital inflows; it does however provide a reliable and comprehensive reflection of FDI commitments and trends.


�   UNCTAD’s World Investment Report classifies SA – along with Australia, Israel, Japan and New Zealand – as ‘Other developed countries’. 


�   The policy reform ‘lock in’ theory has gained ground especially as far as trade reforms are concerned.  The argument is that if a developing country such as SA, for example, concludes a free trade deal with the EU, investors, credit rating agencies, and other economic agents will view its trade reforms resulting from this deal as much more credible as SA is committed to these under treaty obligations and can be persuaded to keep to these reforms by its stronger and more credible treaty partner.


�   This is particularly important as much of the foreign investment into SA over the past few years has been in the form of acquisitions by foreign firms (of state-owned enterprises) or mergers between local and foreign firms. The largest deal for the year 2000 was the merger between Cadbury Schweppes and United Kingdom-based Cadbury Schweppes Plc; the value of this deal was estimated to be R 1 600 million (BusinessMap, 2000).


�   The cut in company tax was aimed at stimulating investment and encouraging job creation, even though it would cost the state R 2.5 billion in lost revenue (Business Report, 18 February 1999). 


�   This summary of corporate organisation forms was put together from the following sources: Trade and Investment SA (www.isa.org.za), Maitland & Co and Webber Wentzel Bowens (www.wwb.co.za/invest_sa), and Ernest & Young (www.mbendi.co.za/ernesty/sa/investment.htm).


�  The only BIT explicitly ruling that investment will be directed into specific economic sectors is the BIT between SA and the Russian Federation. It states that “each contracting party shall reserve the right to determine economic fields and areas of activity where activities of foreign investors shall be excluded or restricted” (article 3).  It was most probably the government of the Russian Federation that insisted on including this condition (it can be verified by examining all other BITs concluded by the Federation) as no other SA BITs have this provision (IGD, 2000).


�  BITs with Sweden, Denmark, Greece, Netherlands, Cuba, Italy, Egypt, Mozambique, Switzerland, Senegal, Spain, Korea, Chile, China, Germany, Mauritius, and France


�   SA’s BITs with the following countries include these provisions: Nigeria, Mauritius, Germany, Chile, Argentina, Spain, Senegal, Greece, Finland, Mozambique, Czech Republic, Egypt, Italy, United Kingdom, Russia, Cuba, the Netherlands, and Denmark. Some SA government officials in the DTI have cited SA’s vulnerability in potential investor disputes as one of the reasons why they are supporting the negotiation of a set of investment rules on terms more favourable to developing countries in a multilateral forum such as the WTO (IGD, 2000).


�   The Presidency has established five policy clusters for coordination, implementation and monitoring of national policy (made up of both Cabinet Ministers and Directors General). The clusters will be supported by five Chief Directorates which fall under a Unit for Policy Coordination and Advisory Services headed and managed by a Deputy Director General.


�   This section of the report draws on comments and concerns raised at the first SA IFD NRG meeting held at the Institute for Global Dialogue (IGD), Johannesburg, 8 February 2002. 
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